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CHAPTER I 

BALANCING CONSUMER INTEREST IN COMPARATIVE ADVERTISEMENT: A 

STUDY WITH SPECIAL REFERENCE TO IPR INFRINGEMENT  

1.1 ABSTRACT 

Advertisements are not a new concept. Every common person will notice at least 3-5 

advertisements per day. It could be through any social media, be it Instagram, television, 

Facebook, YouTube, newspaper etc. Comparative advertisements have to be framed in such a 

way that they try to impart some knowledge to the consumers by showing interesting features 

and attracting the consumers through innovative ideas. This paper analyses trade mark 

infringement not only in India, but also in the United States, the United Kingdom, and the 

European Union. The researcher has tried to resort to, European union, UK and USA trade 

mark infringement, unfair trade practices and how are they handling the concept of comparative 

advertisement. Puffery is legal in India as long as it does not defame other people's products. 

The concept of puffery and disparagement is also discussed in the following chapters. 

Comparative advertising is, however, prohibited in a few nations. India, the United Kingdom, 

the United States, and the European Union advocate comparative advertising as a right of an 

advertiser in providing product and service information while also trying to balance and deter 

trademark infringement. Advertising comprises many contradictions. For example, many are 

in the wrong notion that the fundamental right is guaranteed under the Art. 19 doesn’t cover 

the expressions of ideas through comparative advertisements. However, freedom of expression 

should be shaped to adapt the expressions posed by the advertisers.  

Keywords: comparative advertisement, puffery, disparagement, trademark infringement, 

freedom of expression.  
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1.2 INTRODUCTION 

Advertising in India is not a new concept. It dates back to British ruling in our country. The 

Indian economy was considered as a village economy where manufacturers had direct contact 

with the consumers. They didn’t put extra efforts to attract consumers to buy their products. 

Slowly with the British ruling new products were brought into the market, this made Indians 

put special efforts in making people understand through advertisements as to how their 

products are different and best compared to those that were brought by Britishers in the market. 

That's how comparative advertising came into being. Advertisements are regarded as the finest 

promotional and marketing tool for manufacturers in today's modern world. Manufacturers in 

order to showcase their product as the ‘best’ in the market will invest a lot of money on 

advertising. They will not just try to convince the consumers to buy their products but also 

educate them about the products, while doing so manufacturers have to keep in mind that they 

will not give any mis-leading and false statements that will lead to trademark infringement. 

The advertisers cannot puff up their products while disparaging or dishonouring the products 

of the competitors. There are no specific enactments relating to this concept. However, 

trademark Act, 1999, Advertising standard council of India, Constitution of India speaks briefly 

about this topic. Hence the researcher wishes to compare and identify the directives and 

guidelines that are established by European parliament, UK and USA and which could be 

implemented in our country in the mere future.     

1.3 RESEARCH PROBLEM 

There are no proper statutes that resolve the issues connected with comparative advertisements. 

There are no uniform laws to solve the disputes that arise out of advertising that are not in 

harmony with the consumer’s interest.  

1.4 RESEARCH OBJECTIVES  

• To analyse whether the comparative advertisements are in consonance with freedom of 

expression. 

• To identify how far consumer interest is taken into consideration while deciding the 

matters relating to comparative advertisements by the courts.  

• to trace trademark related issues in comparative advertisements.  
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1.5 RESEARCH QUESTIONS   

1. Do comparative advertisements between products come under the ambit of right to 

freedom of speech under the constitution of India?  

2.  Is it permissible to disparage the goods of other competitors while puffing up their own 

products? (OR is it necessary to draw a thin line between Puffery and Disparagement?) 

3. Whether a false or misleading statement of fact about a well-known product is permitted 

under the pretext of comparative advertisements?   

1.6 HYPOTHESIS 

There are no effective statutes to balance or to penalise the issues relating to protection of 

consumer interest, and trademark infringement simultaneously.  

1.7 SCOPE AND LIMITATION  

From delivering information to drawing the fine line between puffery and disparagement, 

comparative advertisements are important to the market as a whole. The researcher tries to limit 

this concept to India in comparison with the UK, USA, and European union.   

1.8 MODE OF CITATION  

Harvard blue book – 21st edition  

1.9 RESEARCH METHODOLOGY  

The researcher has adopted Doctrinal and comparative analysis for this dissertation as it focuses 

mainly on balancing consumer interests and IPR Infringement. The researcher tries to rely 

mainly upon books, Articles, statutes, Journal, and case laws.  

1.10 LITERATURE REVIEW  

1.10.1 Parth Gokhale and Shriyani Dutta in “Comparative advertising in India: Evolving 

a Regulatory Framework” In discussing puffery and disparagement they state that separate 

considerations are needed for puffery and denigration in order to arrive at a uniform standard 

or degree of tolerance, with the nature of such representations in mind. They evaluate the 

interests of all interested parties, including advertisers and competitors. Though the Consumer 

Protection Act of 1986 is seen as a useful tool, but it is proved to be insufficient since it excludes 

competing manufacturers and sellers.   
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They have presented the concept at a grass roots level, and attempted to depict the recent trends 

and judicial interventions in dealing with CA matters, and also examined the regulations at a 

domestic and international level. 

1.10.2 Semila Fernandes in “Comparative Advertisement and It’s Relation Trademark 

Violation – An Analysis of The Indian Statute, JBM SSR, 2013 She mentions that CA is 

slowly evolving over the time from being forbidden to how important it is becoming on a day-

to-day basis. Based on the judicial pronouncements it becomes challenging in drawing a thin 

line between what is acceptable and what is not acceptable according to the laws in India. She 

suggests having newer laws in satisfying the honest practices and regulating the unfair trade 

practices.   Despite the fact that she explicitly indicates that she has gone through the research 

topic in detail, she does not mention the remedies available to the proprietor against the 

infringer. She explains what the concept of CA entails, she analyzes how courts impact 

consumers through their pronouncements. She mentions how effective other countries are in 

implementing the laws relating to CA, but failed to actually mention about the specific laws in 

comparison.  

 1.10.3 G. V. Narasimha Rao, “Comparative advertisements- A Boon or a Bane to 

consumer Interest”- Journal of Indian Law Institute, 2012. He says that the advertising is 

primarily aimed at attracting the potential consumers and seeking their attention in the market 

relating to their brands, products and services. This has grown significantly in the 21st century 

affecting the public at large in disseminating the vital information to the consumers. In saying 

that the courts have ruled that denying consumers access to advertising will compromise their 

freedom, he makes a good point.  If an advertisement is confined to its characteristics and 

important features it does not attract any legal actions. But the advertisers often compare their 

products with the competitor’s products which sometimes leads to disparagement or disrespect 

and leads to conflict between the traders and advertisers in marketing. This article mainly 

focuses on the rights of consumers in India and how it is unsecured against false advertising.  

1.10.4 Abhilasha Rathore, “Comparative Advertisements: the confines of law in India'', 

Sujata Chaudri IP Attorneys, 2021 He has examined the scope of comparative 

advertisements and disparagement through ‘Reckitt and Colman of India Ltd v.  M. P. 

Ramachandra’. Hence by referring to this case guidelines and principles he tries to draw a thin 

line between puffery and disparagement. He says mere puffery is not actionable under law. But 

that puffery should not be done to disparage or disrespect the competitor’s product or services. 
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He mentions a few other cases which are only related to puffery and disparagement. But he has 

failed to link his concept to the title framed. He mentions CA and its confines of law in 

particular to India. But has miserably failed in mentioning the regulations or enactment which 

partially or impliedly speaks about the CA in India. thereby he concludes by stating that a fair 

comparative advertising is considered as the highest tool for marketing and sustaining in the 

competitive and consumer centric marketplace. As a result, traders must use extreme caution 

while comparing because its exploitation is expressly prohibited by Indian judicial rulings. 

1.10.5 Saadiya Suleman in “Comparative Advertising, disparagement and trademark 

infringement: An interface”, SSRN, 2011.  This article examines the topic in the context of 

trade mark infringement and disparagement. She says advertisements are full of subtle truth 

and hidden lies. She considers comparative advertising as a foster tool in marketing strategy. 

It not only encourages competitiveness in the market but also improves in providing the 

information to the consumers. However, it is not always true that the information provided is 

true. It can be false, misleading, and sometimes deceptive i.e., to perplex customers. No doubt 

that the commercial is given protection under the Art 19(1)(a) of the constitution of India but 

cannot be unregulated. The author neglects to mention interlink between Comparative 

advertisement in balancing consumer interest and trademark infringement. Nonetheless, she 

tries to bring up the issue of the enforcement mechanism's poor implementation. 

1.10.6 Rodney D Ryder in his book titled “brands, trademarks and advertising”, 

LexisNexis Butterworths, 2003 He has explained about the effectiveness of advertising in 

conveying the information to the consumers. According to him, the defense of effectiveness of 

advertisements the intellectual property association has sought to argue that advertising should 

be regarded as an investment in brand.  The advertising standards code, which is intended to 

guide advertisers, manufactures, and distributors while advertising on media, is mentioned in 

his book. However, this code does not apply to any government authority, ministry or 

department. This code is established to guide an individual to not exaggerate, mislead. He then 

tries to emphasize on how comparative advertisements can be linked to copyright infringement. 

Wherein an advertisement can include literacy, musical or artistic works since there may be 

voice over, text or soundtrack depending upon the advertisements. Most advertisements are 

created by the ad agency on behalf of the brand owner and unless there is written assignment 

transferring ownership copyright will remain with the person or agency responsible for creating 

the work.   
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1.10.7 Dr. Elizabeth Verkey in her book Intellectual Property, Eastern Book Company, 

2015 Under Section 29 of the Trade Marks Act, 1999, the focus has been on honest practises 

that do not constitute trademark infringement. Has focused on a few cases to substantiate this 

concept in a better way.  

1.11 CHAPTERISATION   

1.11.1 CHAPTER 1:  INTRODUCTION  

The first chapter will include an abstract about the dissertation topic, objectives, research 

problem, hypotheses in a statement, questions, and the research methodology. Here the 

researcher has resorted to a doctrinal method to collect the data. This chapter also includes the 

literature review.   

1.11.2 CHAPTER 2: THE LAW GOVERNING COMPARATIVE 

ADVERTISEMENTS: A STUDY WITH SPECIAL REFERENCE TO THE 

INTERNATIONAL REGIME  

This chapter tries to emphasize on the international laws, conventions like WIPO, WTO, EU 

Directives and regional conventions of Europe. This chapter focuses on how international 

legislations are working to balance consumer interest and comparative advertisements.   

1.11.3 CHAPTER 3: THE LEGAL FRAMEWORK OF COMPARATIVE 

ADVERTISEMENTS IN INDIA.  

This chapter deals with the legal regime on comparative advertisements. ASCI, MRTP are few 

regulatory bodies which provide guidelines for advertisements. Trademark act, 1999 speaks 

about the comparative infringement in regards to the disparagement caused by the advertiser. 

This chapter also focuses on the constitutional perspective of Comparative Advertisements in 

India. Then there is the Consumer Protection Act which defines unfair trade practices. Courts 

have drawn a thin line between puffery and disparagement.  

1.11.4 CHAPTER 4: COMPARATIVE ADVERTISEMENTS: IT’S EFFECT ON 

CONSUMER INTEREST VIS-À-VIS IPR INFRINGEMENT 

Under this chapter, the researcher tries to elaborate the effects of comparative advertisements 

on the consumers. Comparative Advertisement basically means to advertise his products and 

services by comparing it with his competitor.  The researcher tries to briefly explain about the 

evolution of Comparative advertisement from ancient period to British period. Then I will 
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focus on the advantages and disadvantages of Comparative advertisement.  Basically, there are 

two types of Comparative advertisements i.e., implicit and explicit the researcher also tries to 

explain this concept under this chapter.  

1.11.5 CHAPTER 5: CHALLENGES AND RESPONSES IN RESOLVING ISSUES 

RELATING TO COMPARATIVE ADVERTISEMENTS 

This chapter is about the Judicial Pronouncements regarding the Honest practices, 

disparagement, freedom of speech and expression, confusion as to marks. This chapter also 

focuses on the UK, USA and European Union judgements regarding the same.  

1.11.6 CHAPTER 6: CONCLUSION AND SUGGESTIONS  

The possible outcome of this dissertation would probably be in understanding the concept of 

comparative advertising and how stringent and strict laws are required to prevent infringement 

and simultaneously managing the consumers interests.  

And let the comparative advertising be in the following order:  

• Consumer interest.   

• Freedom to express freely without disparaging 

• Protection of Trademark rights.  

 

 

 

 

 

 

 

 

 

 



8 
 

CHAPTER 2 

THE LAW GOVERNING COMPARATIVE ADVERTISEMENTS: A STUDY WITH 

SPECIAL REFERENCE TO THE INTERNATIONAL REGIME 

2.1 Introduction 

 Foreign advertising expenditures will continue to increase as companies attempt to globalize 

their products in order to remain competitive in an increasingly global market. The advertising 

market is restricted in many foreign countries, but some have widened the scope. However, 

many countries do not accept comparative advertisements to a larger extent, while few 

countries accept it with regulatory and legislative restrictions being imposed on them. In this 

Chapter the researcher tries to refer to European Union (EU) Directives, the position of 

comparative advertisement in the USA, and UK.  

In the USA there are three legal bodies which govern the matters relating to comparative 

advertisements, namely; FTC (Federal Trade Commission) an independent agency which 

protects consumers and has broad powers to advocate the issues relating to unfair and deceptive 

practices. The common remedy given under this agency is ‘cease and desist’ order1.  

The Lanham (Trademark) Act, 1946 It is a federal law that regulates service marks as well as 

unfair competition. It was signed and approved by President Harry Truman on July 5, 19472. 

Under this Act the Companies can file a suit without there being an interruption from the 

government entities. The common remedies awarded under this act are injunction, monetary 

awards, corrective advertising, damages3.  

The United States International Trade Commission (USITC) is a federal agency that functions 

in a quasi-judicial capacity. The Objective is to determine the injuries caused and to investigate 

the violations of the U.S. Intellectual Property Rights4. It also gives protection against harmful 

comparative advertisements that happen through imported goods.  

 
1 Clyde Hutchins, (Feb. 2, 2022, 8:00pm), FTC's evolving description of "clearly and conspicuously" | Harmony 

Law, LLC .  

2 Lanham (Trademark) Act, (Feb. 2, 2022, 8:00pm), https://www.nolo.com/legal-encyclopedia/content/lanham-

act(Last.  

3 Meghna Singh, Comparative Advertising Effectiveness with Legal and Cross Culture Framework, 3, 

International Journal for Research in Management and Pharmacy (IJRMP), 54-61, (2014).  

4 United States International Trade Commission (Feb. 2 2022, 8:33pm), https://usitc.gov.   

https://www.harmony.law/ftcs-evolving-description-of-clearly-and-conspicuously
https://www.harmony.law/ftcs-evolving-description-of-clearly-and-conspicuously
https://www.nolo.com/legal-encyclopedia/content/lanham-act(Last
https://www.nolo.com/legal-encyclopedia/content/lanham-act(Last
https://usitc.gov/
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With the creation of the European Community in 1960, European countries began a long 

process of harmonizing their legislation. The first proposal for a directive containing standards 

for misleading, unfair and comparative advertising was drafted in 1978 for the purpose of 

facilitating EC economic integration. When the misleading advertising directive was passed in 

1984 it was in force and has been adopted by the member states since 1986. But in June 1991 

EC asked to amend the proposal of 1984 to include comparative advertisements expressively 

across Europe5.   

European member states are divided into three categories, based on the restrictions on 

comparative advertisements namely: Comparative advertisements are prohibited with a few 

exceptions in France, Germany, Luxemburg, and Belgium, and countries like Denmark, Ireland 

where comparative advertisements are prohibited when they are unfair and mislead the general 

public. Comparative advertising is not expressly prohibited in Spain, Netherlands and Greece, 

but rather it is permitted by law through case laws6. Hence, the advertising campaign of one 

company cannot be used in all European countries. The campaign must take cultural, linguistic, 

and legal nuances into account7.  

This chapter also talks about the European Advertising Standard Alliance and Self-regulation 

(EASA). and also discusses the Treaty of Rome, Paris Convention and GATT-TRIPS 

Agreement that are related to unfair competition and establishing a common market.   

 Positions of Comparative advertisement in the U.K is entirely derived from EU law. The 

current law that is in force is the directive 2006/114/EC, popularly known as Comparative 

Advertisements Directive (CAD). The UK implemented the CAD through a law called the 

Business Protection from Unfair Advertising Regulations 2008, but for our reference we can 

refer to only the CAD. Under the position of UK there is also Advertising Standard Authority 

which is an independent body that governs the matter related to Comparative Advertisement. 8 

 

 
5 Id.at 3.  

6 1, JULES STUYCK, Regulating Comparative Advertising In the European Community, 565-568, (European 

Advances in Consumer Research 1993).   

7 SINGH, Supra 3, at 57.  

8 Oliver Hairhurst, Comparative advertising: what it is and how to manage risk, Lewis Silkin, (Feb. 6, 2022, 

3:38PM) Lewis Silkin - Comparative advertising: what it is and how to manage risk.  

https://www.lewissilkin.com/en/insights/comparative-advertising-what-it-is-and-how-to-manage-risk
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2.2 Position of Comparative Advertisements in USA 

2.2.1 Advertising Self-Regulatory Council of USA  

Through its council of better business bureaus, the basic criteria for advertising are produced 

for the advice of advertisers, advertising agencies, and advertising media. It applies to all forms 

of products and services, as well as all kinds of marketing communications, including print, 

broadcast, online, and mobile. The advertising codes established by the council should be 

followed by members of the advertising business. The public interest will be greatly benefited 

if the general and specific regulations or principles of this law are followed.  

Ad agencies have a major responsibility to ensure that marketing communications are truthful 

and not deceptive, and marketers should not publish or broadcast marketing communications 

that are untrue, misleading, deceptive, fraudulent, disparaging competitors falsely, or offering 

insincere sales opportunities.  

The council recognises the importance of accurate price information for customers and 

comparative advertising, as well as the fact that comparative price advertising will assist 

consumers in making informed decisions and promote healthy competition among 

competitors.9 

2.2.2 The Legal bodies in USA concerning Comparative Advertisements   

In the US, comparative advertisement is governed by two bodies namely, Federal Trade 

Commission (FTC) and National Advertising Division (NAD. Unfair and misleading trading 

practices are prohibited under the FTC Act. It is the duty of the FTC to administratively stop 

unfair and deceptive practices. For confirming comparison claims, the FTC does not require a 

greater bar of proof. As a result, comparative advertisements that criticise or disparage another 

product are legal as long as they are truthful and not deceptive. For example, the antenna was 

described as an "electronic wonder" in a Jay Norris Inc advertising. The FTC ruled that this 

assertion was deceptive and misleading because it could induce consumers to conclude that the 

antenna was better.10 

 
9 Code of Advertising, (Feb. 7, 2022, 9:30 PM), https://www.bbb.org/code-of-advertising.   

10 Abhimanyu Kumar, Comparative Advertisement in India, UK and USA and Product Disparagement, 6, (2018), 

www.manupatra.com.  

https://www.bbb.org/code-of-advertising
http://www.manupatra.com/
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In case of “Tommy Hilfiger licensing Inc v. Nature Labs LLC (2002)11”  the defendant used 

mark Timmy Hole digger as trade name and was involved in the pet perfumery business and 

used slogan ‘If you like Tommy Hilfiger, your pet will love Timmy Hole digger’ As a result, the 

plaintiff filed an unfair competition, trademark infringement, and deceptive similarity lawsuit 

against the defendant. The court ruled against the plaintiff saying that the slogan and trade 

name used by the defendant is fair and it’s their freedom of commercial speech which is 

protected by the first amendment of the US Constitution. Such slogans would cause humor in 

consumers rather than causing confusion and hence the court dismissed all the claims made by 

the plaintiff against the defendant.   

 Certain parts of the world discourage comparative advertising, but the FTC asserts that 

industry self-regulatory rules should not limit the use of comparative advertising, including 

brand comparisons, provided the comparisons are clearly identified, accurate, and non-

deceptive, leading to valuable and important information for consumers that can support 

rational shopping decisions. 

To determine whether an act is deceptive in the USA, ask the consumer about the usage of 

product and service concerned. Actions likely to mislead "a customer acting properly in the 

circumstances" may be considered deceptive, according to a 1983 FTC Policy Statement on 

Deception.12 In Federal Trade Commission v. Security Rare Coin & Bullion Corp. the court 

held that, when bringing an action under section 13(b) of the Act, The FTC merely needs to 

establish that the misrepresentations or omissions were so serious that a reasonable and prudent 

person would have trusted them.13  

2.2.3 Lanham Act, 1946 

 The first Amendment to the US Constitution that included federal, state statutes and other 

codes that govern advertising regulations, trademarks that are in force in the USA are 

commonly termed as “Commercial Speech”.  In the United States actions against false 

advertising are brought under Section 43(a) of Lanham Act, 1946. 

 
11 Tommy Hilfiger licensing Inc v. Nature Labs LLC, LLC, 221 F. Supp. 2d 410 (S.D.N.Y. 2002).  

12 Charlotte J. Romano, Comparative Advertising in the United States and in France, 25, North western Journal 

of International Law & Business, 371-414, 397, (2005).  

13 Federal Trade Commission v. Security Rare Coin & Bullion Corp, 931 F.2d 1312 (8th Cir. 1991).  
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Section 43(a) of Lanham Act – Any association of names, words, terms, devices, or symbols 

with the purpose of misleading the public about the origin of the product or service, or by 

misleading representations of its qualities, characteristics, origin, or geographical origin, is 

prohibited. An advertiser is liable under Lanham Act if the court considers the comparative 

advertisements as literally false. An advertisement whose claim is false, and which if the claim 

is interpreted in a certain way, could be interpreted as false, makes an incorrect implication. It 

is literally true but the implied message can deceive the minds of consumer, in such instances, 

the plaintiff bears the burden of proof that he conducted a consumer survey and found out that 

it is false and the consumer has viewed the claim.14 

2.2.3.a Procedure to challenge a comparative advertisement claim.  

He can send a demand letter:  

Seize and desist letters are also known as demand letters. The challenger can demand the 

competitor to modify or stop the averment to protect himself from further court actions. This 

method results in opening the door for negotiation between challenger and competitor.15 

Request for the disputed advertisement to be removed from the media outlet:  

Media outlet is a channel that broadcasts the news and information. These media outlets will 

accept the challenger's legal argument that is supported by evidence that the comparative 

advertisement is false and misleading. At a fraction of the cost and work of getting a temporary 

restraining order, submitting takedown content to media outlets can achieve the same aim. 

When reviewing challenged advertisements, media outlets review only that particular 

advertisement they run or those run by their affiliates. Media outlets sometimes allow parties 

to submit information on a confidential basis, as long as the request for confidentiality is 

reasonable. 

The disadvantage of choosing this method is that the media outlet's decision will be final and 

there shall be no appeal, sometimes it acts arbitrarily and collects revenue to air an offending 

advertisement. It suggested for a challenger to choose media outlets before opting for formal 

 
14 John E. Villafranco et al., Comparative Advertising Law in the US, PLC Law Department, (Feb. 5, 2022, 

5:30pm), http://us.practicallaw.com/3-503-3503.   

15 Id.  

http://us.practicallaw.com/3-503-3503
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court action. It is because the complaint is pending before the court or NAD, then media outlet 

can suspend the challenge made until it is resolved through court.16 

Alerting the state or federal regulators: 

Challengers can submit their argument before FTC and request them to investigate an offending 

comparative advertisement and resolve it.  

When the Challenger informs the regulator about the offending comparative advertisement the 

regulator's look into the factors like if the alleged comparative advertisement is within the scope 

of the existing enforcement priorities. For example: Consumer privacy concerns as well as 

health-related concerns. In 2004, the FTC took action against KFC because consumer health 

was affected and KFC claimed in the National television that their fried chicken has nutritional 

value and it is healthy to consume. It was also telecasted saying that it will help to reduce 

weight. The Challenger has to decide as to where he wants to approach the regulatory agency. 

For example: He should prefer for a regional FTC rather than going for Washington DC which 

has more responsibilities like rulemaking.17  

If the Challenger wants to keep its identity confidential, then he has to choose oral statement 

submission rather than white paper. Is it because if the competitor wants the copy of what has 

been challenged, he can obtain it through Freedom of Information Act (FOIA), 1967 request 

or under any State law.  

If an advertiser engages in unlawful comparative advertisement practices the FTC may seek 

penalties that include injunctions, restitution and disgorgement. In addition to this FTC can 

also trigger class action lawsuits from consumers, prompts the litigation brought by competitors 

under Lanham Act and also increases in investigation at state level. Therefore, we can say that 

a report alleging false or misleading advertisement by a competitor is greatly strengthened by 

the Strong relationships between the FTC and other regulators and enforcement 

organisations.18  

 

 

 
16 Villafranco et al., Supra note 14, at 10   

17 Villafranco et al., Supra note 14, at 4 

18 Villafranco et al., Supra note 14, at 3.  
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 Proceeding to be adopted before the NAD 

In settling conflicts involving comparative advertising, NAD acts as an alternative to litigation; 

This was founded as a self-regulatory organisation to ensure the integrity and truthfulness in 

national advertising. Whether targeted to consumers, professionals or business entities any 

national advertisement targeting consumers 12 years and older is subjected to review by the 

NAD. Issues relating to comparative advertisement if they are truthful or non-misleading is 

decided and reviewed by the experienced attorney. Unlike how the FTC examines whether the 

comparative advertisement has violated the law or amounts to deception or which has been 

engaged in unfair trade practices instead examines and evaluates the messages and 

communication of advertisement that has been done impliedly or expressly with a reasonable 

basis to support it. NAD standard has to be followed by the advertisers while making a 

comparative claim against their competitors. For example: they can make a comparison if the 

facts are true or if the distinction made helps the consumers and is meaningful.  

● The advertisement should clearly state what products are being compared within the 

advertiser’s line of similar products if a comparison only pertains to some of them.19 

● Only if the purpose of comparison is clearly specified and all necessary information 

about the product has been supplied is an advertisement allowed to compare unlike 

products.   

Procedure and timing of NAD 

Both sides have to submit their briefs to NAD. It is the challenger who has to pay the fees and 

this is decided by the NAD on the basis of his annual income.  

Usually, the NAD issues its decision within 90days from the date of challenge. However, the 

challenger can request for a sooner decision, NAD can in such a situation issue their decision 

within 60days. But it is the duty of the challenger to follow up with the meetings that happen 

between NAD, competitor and challenger. The proceedings should not be publicized and the 

decisions made by the NAD is accompanied by the press where both the parties should affirm 

whether they will comply with decision or not.20 

 

 
19Kumar, Supra note 10, at 20.    

20 Villafranco et al., Supra note 14, at 5.  
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Evidence and confidentiality of information 

While filing a complaint the challenger need not have to submit only the extraneous evidence 

that is consumer survey, but he can also submit the online survey which is now acceptable to 

support the implied claims challenged. NAD has its own role to govern the confidential 

information during the process. The information regarding the trade secrets and important 

information can be retained from challenges if the advertiser has clearly mentioned the material 

is not publicly available and that the advertiser clearly identifies it as confidential and 

proprietary information.  Once the decision is made, the aggrieved party can go for appeal 

before the National Advertising Review Board (NARB). The NARB has an automatic right to 

receive complaints from advertisers. But challenges should first take the permission from 

NARB to file an appeal. The appealing party has to make payment of $1500 for members and 

$2500 for non-members to the CBBB21.  

Enforceability of NAD 

Complying with the NAD decision is optional. But when the advertiser chooses not to comply 

with the decision the NAD usually forwards it to the FTC and other state regulators to take 

appropriate action. The rule says those cases which are pending before the litigation will not 

be entertained by the NAD.  Hence this forces the NAD advertiser to suspend the case filed by 

the Challenger. A court may, however, instruct the NAD to investigate the dispute and make a 

decision at its discretion.  

In Russian standard vodka v. Allied Domecq spirits and wine USA, Inc (S.D.N.Y)22 Through 

its comparative advertisement, Russian Standard Vodka claimed that it is the only true Russian 

vodka in the world and that the allied Domecq is not of Russian origin. So, the defendant 

challenged this before NAD.  Soon after the claim by the defendant the plaintiff closed down 

the NAD proceedings through Federal Court, a declaratory decision was issued, but the allied 

requested the NAD to proceed its inquiry and asked for a stay in the Federal Court. It will also 

help the court and assist it in providing accurate information regarding the claims. And the 

court also said that the decision made by NAD would also help in promoting the settlement 

 
21 Id.at 19.  

22 Russian Standard Vodka (USA), Inc. v. Allied Domecq Spirits & Wine USA, Inc., 523 F. Supp. 2d 376 

(S.D.N.Y. 2007). 
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between the parties. So, the NAD gave its decision that the Russian standard has to discontinue 

its claims against the Stolichnaya vodka.  

 2.2.3.b Litigation under Lanham Act, 1946 

The Lanham Act allows plaintiffs to recover for injury resulting from false or misleading 

claims made by a competitor or both. However, a potential plaintiff should consider the 

following factors before pursuing Lanham Act damages for comparative advertising.  

• If it seeks injunctive remedy, monetary damages, or a combination of the two.  

• The operational and strategic implications of taking this move. 

• There's a chance that standing will be limited due to judicious/prudential concerns.  

• If certain intellectual property rights are involved in the dispute.  

Injunctive Relief  

It is obtained by the challenger to force his competitor to stop or modify the offending 

advertisement. The challenger has to prove that there is a false advertisement campaign and 

that false advertisement threatens to cause irreparable injury. Irreparable injury cannot be 

compensated through monetary damages.  

Monetary Damages 

Alongside filing the injunctive relief, the challenger can also claim for monetary damages for 

the false comparative advertisement by the competitor. Unlike injunctive relief, in monetary 

damages the challenger is required to show a higher burden of proof. For the challenger to 

claim monetary damages under the Lanham Act, the challenger, along with false advertising 

claim; he has to prove that there was an actual consumer fraud injury to the challenger. The 

burden of proving the injury is upon the Challenger especially when the challenging 

advertisement is misleading. In such cases the court presumes the injury and causation  

Strategic consideration 

While the strongest option to oppose a competitor's comparative claim is through litigation 

under the Lanham Act. It equally has demerits like, to solve a comparative advertisement 

dispute it takes around 12 months and cost involved is too expensive. Repeated interviews, 
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document discovery, and depositions can cause significant disruption to the company's 

operations23. 

Intellectual property rights claim under Dastar  

The US Supreme Court recently ruled that a deceptive commercial claim based on statements 

regarding a product's intellectual property rights is barred. Dastar Corp. v. Twentieth Century 

Fox Film Corp24 was a company that acquired a television series from Twentieth Century Fox 

and made false representations about the TV show's origins. By making it clear that the Lanham 

Act's restriction on fraudulently claiming a product's "origin" pertains solely to the product's 

source, not to any ideas, concepts, or intellectual property connected to it, the US Supreme 

Court effectively rules that representations about intellectual property rights are false 

advertising under the Lanham Act 

2.3 Position of comparative Advertisements in European Countries  

The trademark directive as well as the comparative advertising directive are the primary 

sources addressing comparative advertising in the European Union.  

The Article 5 of the trademark’s directive Concerns the rights of the trademark owner. 

1. After the trademark is registered, it will give exclusive rights to the proprietor 

of that trademark. The proprietor should have the right to prohibit all third 

parties who do not have his consent from being used in the course of business. 

(a) any sign that is the same as the trademark in respect to products or services 

that are identical to those for which the trademark is registered.  

(b) The likelihood of confusion occurs when a sign's similarity to the trademark, 

or identity with the trademark, or similarity with the goods or services covered 

by the trademark and the sign, create a likelihood of confusion on the part of 

the public. A likelihood of confusion includes the likelihood of labelling the 

sign as the trademark. 

Article 4 of the Comparative Advertising Directive permits comparative advertising for Europe 

in certain conditions. 

 
23 Villafranco et al., Supra note 14, at 7.  

24 Dastar Corp. v. Twentieth Century Fox Film Corp., 539 U.S. 23 (2003).  
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(a) In line with Articles 2(b), 3 and 8(1) of this Directive, as well as Articles 6 and 7 of 

Directive 2005/29/EC of the European Parliament and of the Council of 11 May 2005 

concerning unfair business-to-consumer commercial practices in the internal market 

(referred to as the 'Unfair Commercial Practices Directive'), the material in the 

document is not misleading. 

(b) It compares products and services that have the same needs or are expected to serve the 

same goal. 

(c) In addition, it should not cast a bad light on a competitor's trademark, trade name, other 

distinguishing mark, merchandise, services, activities or circumstances 

(d) The objective is to compares one or more aspects of the goods and services, including 

their price, that are material, relevant, verifiable, and representative; 

(e) When it comes to products having a designation of origin, it refers to products with the 

same designation in each case. 

(f) Your business does not capitalize on a competitor's reputation or on its designation of 

origin or trademark, trade name, or another distinguishing feature; 

(g) It does not advertise products or services as replicas of goods or services with a 

protected trademark or trade name. 

(h) Advertisers' marks, trade names, distinguishing marks, goats or services do not create 

confusion between buyers and sellers, or between the advertiser's and that of a 

competitor.  

2.3.1 The European Standards and Self-Regulation Alliance (EASA) 

The EASA is a non-profit organisation that brings together 38 self-regulating advertising 

organizations in Europe and abroad, as well as 16 organisations representing the European 

advertising industry. The EASA is a Brussels-based organisation that represents the self-

regulation of advertising in Europe. 

With its cutting-edge self-regulation system that takes into consideration the cultural norms, 

legal and commercial practices of each country and coordinates cross-border complaints with 

its members in a timely manner, the EASA promotes high ethical standards in commercial 

communications and publishes the blue book, which is a guide to self-regulatory and legislative 

rules that govern the European community.  

The EASA has established standards for all marketing communications through its self-

regulation charter and best practice recommendations. To conform with these advertising 
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standards, all marketing communications must be legal, honest, truthful, and they must not 

mislead the consumers. The advertising should take into account the interests of consumers 

and society, and it should be in harmony with ethical business practices. Advertising messages 

must be accurate and not deceive consumers through inaccuracy, confusion, hyperbole, or 

omission, among other things. Allowable are obvious lies, hyperbole, or planned exaggeration 

that customers are unlikely to believe. Competitors in the market are entitled to make subjective 

claims or comparisons, but they should substantiate any objective claims or comparisons. It 

permits comparative advertising in order to strike a balance between consumers' access to 

knowledge and rivals' freedom to compete in the market. They can make both indirect and 

direct comparisons with competitors' products. However, the comparisons should be fair and 

transparent, and they must not deceive or give the advertisers an unfair advantage. Other firms, 

their products, trademarks, trade names, or other distinguishing characteristics should not be 

unfairly attacked, discredited, or denigrated in marketing communications. 

Manufacturers are prohibited by European standards from marketing their products as replicas 

of products with registered trademarks. This has become a source of worry, as stating the truth 

about a product and alerting customers that it is a replica of a competitor's product are both 

protected under the Freedom of speech and expression. However, whether or not claiming him 

to be an imitator is an unfair advantage has lately been discussed in Limelight in Europe. 

Affirming that my imitations of the plaintiff's goods will not, in all situations, add to consumer 

understanding. Therefore, before establishing imitation claims of fair and honest usage or an 

unfair use, the code must consider the perspectives of both customers and manufacturers25. 

There is a difference between a directive and a regulation that was explained under Article 189 

of the Treaty of Rome, which established the European Economic Community ("EEC"). A 

directive requires Member States to enact laws that will achieve the objectives of the directive 

whereas a regulation binds all the Member States automatically. Specifically, Article 189 states 

that " In terms of the outcome to be attained, a directive is binding on each Member State it 

addresses, but leaves the choice of form and method up to those states26." 

 

 
25 EASA, (Feb. 7, 2022, 8:00PM), The Regulatory Framework | EASA – European Advertising Standards Alliance 

(easa-alliance.org),.  

26 Treaty of Rome, Art. 186, 1957.  

https://www.easa-alliance.org/about-ad-standards/the-regulatory-framework/
https://www.easa-alliance.org/about-ad-standards/the-regulatory-framework/
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2.3.2 The member States of European Community 

2.3.2.a Belgium  

Belgium is against the comparative advertisement. In 1991, the Belgium law on commercial 

practices was amended and it absolutely prohibited the use of comparative advertisement in 

the market. The Belgians feel that by adopting comparative advertisement would not only put 

the businessman to public light negatively but also would violate the interest of consumer, 

public and competitors at large. The use of competitor’s trademark for purposes of comparative 

advertisement is not only an unfair trade practice but it is also against 31(a)(1) and (2) of 

Benelux Uniform Trademark Act, 1962.  

However, in the recent times the Belgium is slowly adopting comparative advertisement but to 

be lawful comparative advertisement has to fulfil conditions under Article VI. 17 of CEL (Code 

of Economic Law) i.e., (1) the advertisement should not mislead the public, (2) it particularly 

has to depict to similar goods or services relating to the verifiable characteristics such as the 

price of product or services (3) causing confusion has to be prohibited taking unfair advantage 

of competitor's goods or services and their reputation to be prohibited (4) imitation of 

competitors goods or services bearing registered trademark to be avoided.  

In Belgium the targeted company has to prove that the advertisement is explicitly or implicitly 

identifying that the competitors are not in conformity with Article VI. 17 of CEL.  

The Remedy would be: File a complaint before JEP (Jury d’Ethique Publicitaire) or injunction 

before the president of a competent commercial court27.  

2.3.2.b Germany  

Comparative advertisements exist with restrictive regime for comparative advertisements. 

Section 1 and 3 of the Law against Unfair competition. Only in 1965 consumer interest was 

recognized and protected, until then only competitors’ interest alone was protected. The 

advertiser has to give sufficient and legitimate reason for invoking Comparative advertisement 

for example, it is acceptable to use comparative advertising in order to correct consumer 

misconceptions or to explain what has changed in technology. Additionally, consumers can ask 

to make comparisons in cases where they visit an automobile dealership and request a 

 
27 Linda Goldstein, Advertising and Marketing 2021, Chambers and Partners, (Feb. 6, 2022, 11:22PM), 

https://practiceguides.chambers.com/   

https://practiceguides.chambers.com/
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comparison of different models in the showroom. The comparison should only be made against 

existing products that the public is already familiar with. The Federal Supreme Court is yet to 

encourage the objective of consumer protection policy of the EU commission which 

specifically speaks about the right of consumers to be informed28.  

2.3.2.c Denmark 

This country enjoys a strong tradition to uphold the Consumer protection and thereby allowing 

Comparative Advertisements which are not misleading and disparaging. The Danish consumer 

ombudsman in the annual report of 1981-1982 complains of the unwillingness of the industry 

to adopt the Comparative advertisement as a marketing tool29.  

2.3.2.d France  

Several similar products and services were authorized to advertise using comparative 

advertising in 1992 on the same terms as traditional advertising, which required the opposite 

party to be notified of the comparative message in good time to cancel or be loyal, truthful, 

undeceiving, and objective before broadcasting the message30. In France comparative 

advertisements were considered synonymous with the disparagement. However, this statement 

does not hold good today since the advertisers and consumers consider comp. Advertisement 

as an important tool in providing valuable information to the prospective consumers. In 1975, 

the Council for European Economic Community proposed a policy that facilitated consumer 

interest in comparative advertisements through European institutions, which have played a 

critical role in the evolution of the French approach to comparative advertisements. 

2.4 Position of Comparative advertisements in UK  

2.4.1 Advertising Standards Authority of UK 

The Advertising Standards Authority of the United Kingdom is the industry's self-regulatory 

body. It is a non-statutory organization whose mission is to ensure that marketing 

communications comply with the advertising standard code. Comparative advertisements are 

 
28 9, THEO BODEWIG, THE REGULATION OF COMPARATIVE ADVERTISING IN THE EUROPEAN UNION, 

193, 179-214 (Tulane European & Civil Law Forum, 1980).  

29 Id. at 28.  

30 SINGH, Supra note 3, at 55.  
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permitted under the UK advertising authority's standards as long as they do not substantially 

mislead or are likely to mislead customers or the general public.  

Advertisers are entitled to exaggerate or puff about their products, but such claims should not 

be taken literally by the typical consumer and should not significantly mislead them. Unless 

they are assertions that consumers will not take seriously, superiority claims must be 

substantiated by proof. Marketing communications that incorporate a competitor comparison 

should not mislead or be likely to mislead the consumer regarding either the marketed or 

competing goods. The products being compared must either satisfy the need or be intended for 

the same purpose. The competitors must compare one or more materially relevant, verifiable, 

and representative features of those products, which may include pricing, objectively. The 

opponents While making comparisons between their products and those of competitors, they 

must avoid using the same trademark, trade name, or other distinguishing mark. When 

comparing with an unidentified competitor, the competitors should not make promises that will 

or are likely to mislead customers. Competitors are free to compare prices, but they should 

make the comparison's foundation transparent and not deceive by misleading claims of price 

advantage. 

The advertiser must not mislead customers regarding the product's maker. They must not 

disparage or disparage another product, marketer, trade mark, trade name, or other identifying 

mark, or a competitive product's designation of origin. A product must not be presented as a 

replica of a product with a protected trademark or trade name in marketing communications31. 

2.4.2 The two Sources that govern Comparative advertisement in UK   

There are two sources in the UK that govern Comparative advertisement, namely; The 

Trademarks Act, 1994 and EC Directive on Comparative Advertisement.  

A trademark can be used in a comparative advertising campaign under section 10(6) of The 

Trademark Act, 1994.  For an advertiser to make use of this Défense, the trademark must be 

used in accordance with honest practices in commercial or industrial matters with the intent of 

identifying the goods or services of the owner; and that the use occurs without unfair advantage 

or harm to the trademark's distinctive qualities. 

 
31 The BCAP Code (Feb. 8, 2022, 6:30PM), https://www.asa.org.uk/codes-and-rulings/advertising-

codes/broadcast-code,.  

https://www.asa.org.uk/codes-and-rulings/advertising-codes/broadcast-code
https://www.asa.org.uk/codes-and-rulings/advertising-codes/broadcast-code
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Comparative Advertisement restrictions in the UK are now totally based on EU legislation (and 

will be for the foreseeable future, unless and until the UK government decides to replace them 

with something homegrown). Directive 2006/114/EC, sometimes called as the comparative 

advertising directive, is the source of the current legislation. The Business Protection from 

Unfair Advertising Regulations 2008 were introduced in the UK to implement the CAD. 

"Comparative advertising" is defined under Regulation 2A of the Control of Misleading 

Advertisements Regulations 1988. It states: An advertisement is comparative for the sake of 

such Regulations if it recognizes a rival or the goods or services produced by a competitor in 

any way, either expressly or by implication32.  

Directive 84/450/EC against False Advertising was revised by Directive 97/55/EC in 1997 to 

include "comparative advertising" in its scope. According to Article 3A of Trademarks Act, 

1994, now envisaged under Article 4 of Directive 2006/114/EC, any advertising message that 

refers either explicitly or implicitly to another company's product must comply with several 

requirements: it must not mislead the public; It should not cause misunderstanding between the 

advertiser and the competitor. The advertisement shouldn't ever unfairly use the competitor's 

trademark or other distinctive elements, depict its goods or services as duplicates of the other 

product, and should not denigrate or degrade it. Comparative advertising should compare 

products honestly, which means the material should be relevant and relate to verifiable qualities 

of the two products being compared. Thus, member states are allowed to enact their own laws 

governing comparative advertising, national courts may also submit disputes to the European 

Court of Justice for clarifications where appropriate. The European Court of Justice has always 

favoured advertising33. 

2.5 WIPO on Comparative Advertisement 

According to WIPO Comparative advertising can take two forms namely, the positive side 

where the advertiser compares his goods as best as the goods of the competitor (Increases the 

reputation and goodwill of the competitor). On the other hand, the negative side is where the 

 
32 Ashok R. Patil and Anita A. Patil, International legal framework on comparative advertising in European union, 

united states and India – a contemplative comparative study, 6 International journal on consumer law and practice, 

54, 57-58 (2018).  

33 Id. at. 57. 
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advertiser argues that his goods are superior to those of his competitors (this type causes 

disparagement to the competitor’s products or services)34.   

Article 2: Causing confusion in the minds of people by using the registered TM of another 

enterprise. Where the advertisements compare with the competitors trade name, or with the 

business identifier it should not cause damage to the goodwill or harm reputation35.  

False allegations likely discredit an enterprise in accordance with Art 10bis (3)2 of the Paris 

Convention. It is not just false allegations but also the unjustifiable allegations can have an 

adverse effect. The words used in an advertisement which led to disparagement may cause 

unfair competition according to Art 536.  

2.6 International Obligations on the member states  

Any legislation adopted by the member states or by the USA and UK should not be against the 

existing international treaty obligations. Conventions such as the Paris Convention, GATT-

TRIPS Agreement, and the Treaty of Rome which protect consumer interests in matters such 

as misleading advertisements, unfair competition, establishing common market structures, and 

enforcing unfair competition law. 

The Paris Convention 

Art 1 of this convention is not exhaustive because it not only includes the minimum standard 

of protection to the member states regarding the industrial property but also includes the 

repression of unfair competition. In addition, Art 10b also protects consumers from unfair 

competition.  

The Treaty of Rome 

The main objective of this treaty was to create a 'common market' for the free movement of 

goods, so the member states agreed to harmonize and eliminate laws that were impeding free 

trade. The treaty accepts that by exercising the intellectual property rights it is possible to 

restrict those imports which violate or infringes those rights. The new legislation in England 

 
34 WIPO Intellectual Property Handbook, https://www.wipo.int/edocs/pubdocs, (last visited Feb 7, 4:58PM, 

2022).  

35 Id. at 31.  

36 Models’ provisions on protection against unfair competition, https://www.wipo.int/edocs/pubdocs, (last visited 

Feb 7, 6pm, 2022).  

https://www.wipo.int/edocs/pubdocs
https://www.wipo.int/edocs/pubdocs
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aims to align laws with other EU members, rather than protecting British interests. Only then 

is the adoption of the new law likely to be challenged at the European level. In order to avoid 

a challenge on the basis of discrimination, the new provision or right should be available to all 

EU and UK members, provided that the provision does not violate the Rome Treaty37.  

GATT- TRIPS Agreement  

TRIPS agreement art 1 allows members to undertake a broader range of protection than that 

specified under the agreement as long as it does not contravene its terms. By virtue of Art 2 the 

members of this agreement are subjected to comply with art 1 to 12 and 19 of the Paris 

convention. As already mentioned, Art 10 gives protection against unfair competition and 

hence any new legislation in force has to comply with this Article and also it is important to 

note that it should not be in contradiction with the provisions of GATT-TRIPS Agreement.  

Therefore, the government can enact the new legislation provided that it keeps in mind the risks 

and challenges at the international level38.  

2.7 Conclusion  

To conclude on this chapter the researcher would like to say that the position of comparative 

advertisement in all the three countries is recognised and the member states of EU are slowly 

recognising and adopting the directives and regulations passed by the European Community 

by enacting their own laws. However few member states do not accept this concept as they 

believe it to defame the reputation of the competitor and thereby curbing the competition in the 

market. It is obliged by the member states to abide by the conventions mentioned under this 

chapter to protect the interests of consumers.  All these countries have their own Self-

Regulatory authorities to regulate and govern advertising in their respective countries. It is also 

important to note the procedure to challenge the Comparative advertisements claims under 

Lanham Act, 1946.  

 

 

 

 
37 RODNEY D RYDER, BRANDS, TRADEMARK AND ADVERTISING, 399, (LexisNexis Butterworths, 

2003).  

38 Id. at 34.  
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CHAPTER 3 

THE LEGAL FRAMEWORK OF COMPARATIVE ADVERTISEMENTS IN INDIA.  

3.1 Introduction  

Consumerism and competitiveness are the driving forces in post-liberalized India. Consumers 

today confront the challenging problem of choosing from a wide choice of items to fulfil their 

needs, and advertising has a critical part in impacting consumers, making it essential to the 

success of any organisation. In this sense, most firms tend to take the following approaches: 

1. They make an effort to highlight the perks or efficiencies included in their own 

products. 

2. The advertiser compares his products with the competitors in an attempt to persuade 

clients of their superiority. Such a comparison may denigrate the goods of the 

competitors. 

The concept of disparagement arose in England in retaliation to malicious oral or written 

falsehoods interfering with business connections. Initially, the courts did not acknowledge 

defamation of a good in and of itself. As a result, the only records available to the aggrieved 

parties were too damaging to the firm's reputation. Initially known as 'slander of title,' this tort 

evolved to cover both aspects of the quality of land as well as the quality of products such as 

falsely claiming that the plaintiff's product was inferior. Under India, the tort of disparagement 

is codified in section 36A(1)(x) of the MRTP, Act 1969. In recent years, advertising has been 

devoted to establishing that their product is superior to their competitors. As a result, the MRTP 

commission has received a deluge of complaints from dissatisfied competitors. However, the 

MRTP Act stands repealed.  

This perfume will make you smell good, but my perfume will make you smell irresistible” This 

ad is clear to understand the concept of Comparative Advertisement. There was a time when 

advertisers were not even allowed to give a hint about the identity of the competitor’s product. 

Now the advertisers are allowed to compare their product with that of competitors' product by 

identifying trademarks and sometimes even invite the buyers to make comparisons. It is clear 

that Comparative advertisements are widely used as a marketing strategy to boost and 

demonstrate the objectives of their products by comparing against the similar product in the 

market. This strategy not only helps the advertisers but also the consumers to differentiate and 
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make proper decisions before buying the product. Hence, this can be considered as one of the 

quality functions of Trademark.39   

Thus, this chapter tries to discuss the position of comparative advertisements and the statutory 

framework that governs and regulates it by balancing the consumer interest. Under this chapter, 

I have discussed the Puffery and disparagement of product as well as the recognition of 

Comparative advertisement by Indian Constitution under Art 19, the Freedom of commercial 

speech and also the position and thereby ending with remedies and penalties as according to 

Trademarks Act, 1999.   

3.2 Statutory framework relating to Comparative advertising vis-à-vis Trademark 

Infringement 

3.2.1 ASCI 

The Advertising Standards Council of India is a voluntary self-regulatory organisation of 

India's advertising industry and is a non-governmental body which was registered under section 

25 of Indian Companies Act, 1956. ASCI's objective is to maintain and improve public trust in 

advertising. Among their requirements are truthfulness, honesty, legality, respect for women 

without objectifying them, safety for consumers - especially children - and last but not least, 

fairness to competitors. ASCI has developed a Code of Advertising Practice. It is not even a 

quasi-judicial body. It can only lay down standards or directions for advertisement before it is 

aired.  For instance, no advertisement that violates the ASCI on advertising shall be displayed 

on cable service, according to Rule 7 of the 'Program and Advertising Codes stipulated under 

the Cable Television Network Rules, 1994. So, any advertisement that goes against this code 

will not be telecasted or aired. It neither has power to penalise nor take action against those 

advertisements that go against this code40.  

Comparative advertisements are permissible under Chapter 4 of the ASCI code to foster 

vigorous competition and public enlightenment providing the following conditions are met: 

● The advertisement clearly represents features of the products being compared. 

● The topic of comparability is not set in a way that gives the advertiser an unfair 

 
39 J.P. MISHRA, AN INTRODUCTION TO INTELLECTUAL PROPERTY RIGHTS, 268, (Central law 

publications, 2012).  

40 Biplab Kumar Lenin and Arun Babu, Comparative Advertising and the Consumer - Changing Dynamics, 22 

Journal of Intellectual Property Rights 113, 114-115, (2017).  
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advantage or falsely indicates that the advertiser's product is fantastic. The analogies 

are accurate, precise and sustainable.  

● Comparing the product of the advertiser and its competitors will not mislead the 

consumer 

● In its advertising, the product, advertiser, or advertisement is not unfairly attacked or 

discredited by any means41.  

The ASCI also states that advertisements must not take unfair use of the goodwill associated 

with a company's trademark or its product's brand or symbol. There is a Consumer Complaint 

Council (CCC) under ASCI where there shall not be more than 21 members and out of which 

12 members shall be from the civil society and 9 members shall be from the advertising agency. 

The complaints that come before the ASCI are decided within 4 to 6 weeks. If the advertiser 

does not respond, the Consumer Complaints Council may issue an ex-parte judgement ordering 

the wrongdoer-advertiser to change or even eliminate the inaccurate and misleading 

advertisement. 

The ASCI may receive any of the three sorts of complaints. The first are complaints from the 

general public, which may include objections from the government. The second type includes 

a Suo motu complaint that can be made either by a member of the Board of Governors of ASCI 

or by the CCC, and the last type is a complaint by an advertiser42. 

Complaints to the ASCI can be lodged using any of the methods listed below. 

● A letter addressed to ASCI's Secretary General 

● Official email can be sent to ASCI  

● Using ASCI's online complaint system to file a complaint.  

● Phone call.  

The fundamental concepts established by this code are as follows:  

● To ensure the veracity and honesty of advertisements' assertions and claims.  

● To assure that advertisements do not offend the sensitivities of the public.  

● To prevent the use of random advertising for products that are regarded detrimental to 

society.  

 
41 Id, at 115.  

42 Babu, Supra note 40, at 115.  
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● To ensure that advertising is competitively fair43.  

The Delhi High Court had debated the authority of the ASCI at length in the matter of Procter 

and Gamble Home Products vs Hindustan Unilever Limited44. According to the court, ASCI is 

a self-regulatory organisation for advertising, not for resolving disputes or compensating 

claimants. There is, however, a CCC, but its role is to self-regulate, and if the committee deems 

that a complaint has merit, it can only recommend the advertiser; there is no alternative method 

for compensating plaintiffs. 

ASCI has a role both in self-regulation and in curbing litigation, but it also functions as an 

alternative dispute resolution mechanism as ruled in Metro Tyres Limited vs ASCI by the Delhi 

High Court. ASCI in 2015 has banned 82 advertisements out of 148 complaints which were 

using incorrect or insufficiently scientifically proven facts. For instances, Akansha Hair & Skin 

Care Herb Unit Private Limited Despite the advertisement claiming "Fairness in three weeks", 

it was not supported by any evidence. In Vicco Laboratories (ViccoTurmeric Face Wash) 

There was also a concern about the claims in the advertisement, "No Pimples, No Blackheads", 

for this product, as they were absolute claims and were unsubstantiated with no efficient data 

or evidence. In addition, the claim, "har ladki ki skin problems ka ek hi upaay" was also deemed 

misleading45.  

3.2.2. MRTP 

The Monopolies and Restrictive Trade Practices (MRTP) Act, 1969, which governed 

competition in India prior to the Competition Act, 2002, included laws concerning 

"disparagement of another person's goods." A comparative advertisement was considered 

unfair business practice under the MRTP Act if it gave false information or disparaged another 

person's goods or services. "Unfair competition" is the practice of adopting tactics such as 

collusive price fixing, reducing output to raise prices, creating barriers to entry, allocating 

markets, tying up sales, charging predatory prices, or charging discriminatory prices, etc as 

according to Competition Act, 2002.  

There are four principles of MRTP act, namely: Social justice with economic growth, welfare 

state, regulating concentration of economic power to the common detriment, controlling 

monopolistic and unfair (giving misleading advertisements, false representation, Bait and 

 
43 ASCI Social, ASCI.Social | Home, (last visited Jun. 8, 2022, 7:55PM)).   

44 Procter and Gamble home products v. Hindustan limited, 2010, HC Cal.   

45 Money life, https://www.moneylife.in/article/asci-bans-82-ads, (last visited Jun. 11, 2022, 6:45PM).  

https://asci.social/
https://www.moneylife.in/article/asci-bans-82-ads
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switch, offering gifts pr prices, hoarding) and restrictive trade practices (preventing distorting 

and restricting competition).  

In 1999 MRTP got amended due to a lot of lacunas. There was no proper definition for so many 

concepts like cartel, pollution, bid rigging. There were no sufficient personnel to enforce law 

nor there was any resource sanction from the government. Hence, MRTP had to fail in 

functioning. It was therefore replaced by Competition Act, 2002.  

In the course of deciding cases, the MRTP commission developed some rules for what 

constitutes unfair trade practices and disparagement before it was repealed by Competition Act, 

200246.  

In Ace Marketing Pvt Ltd47The commission determined that giving comparative information in 

order to attract consumers does not violate the Act's provisions. If there is no wilful or malicious 

concealment of important information in the advertisement that results in consumer loss or 

injury, the investigation into the advertisement is likely to be dismissed. 

Satinder Singh v. Zandu Pharmaceutical Works Limited48 According to the commission, 

claiming that "my product is real" does not imply that "other firms' products are unreal," as 

long as no special effort is made to discredit other companies' products. 

In re Guinea Mansion The commission stated that in order to maintain a claim under clause(x) 

of section 36A, it was necessary to prove that false or misleading information was used to 

degrade, ridicule, or condemn another person's goods. Even though there is self-praise in an 

advertisement, it does not always imply that other people's products are inferior. 

Despite the fact that the Act has been repealed, some of its provisions are still in effect. The 

Consumer Protection Act, it is said, provides equal protection against unfair commercial 

practises, therefore eliminating the MRTP Act will have no impact. However, under the terms 

of the Consumer Protection Act, competing enterprises cannot be considered "consumers" for 

the purposes of approaching a consumer forum. While consumers may not be concerned about 

whether they have adequate remedies or protection against such unfair trade practices by 

corporations, they are concerned about resources they have in place to counter such practices 

 
46 Saadiya Suleman, Comparative Advertising, disparagement and trademark infringement: An interface, SSRN, 

18-40, 33, (2011). 

47 Ace Marketing Pvt Ltd., (1987) Tax LR  1792 (30). 

48 Satinder Singh v. Zandu Pharmaceutical Works Limited, AIR 1961 SCR 676.  
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and a legal system in place to protect themselves from trademark infringements and product 

disparagement by competitors. Under the Consumer Protection Act, the consumer has a right 

to dispute misleading advertisements made by their competitors. Under the Consumer 

Protection Act, a three-tier structure is in place so that consumers can pursue their interests. 

However, what about competitors who denigrate their competitors' products or services 

through their advertisements?  

Now after the introduction of section 66 of Competition Act, 2002 which deals with Unfair 

Trade Practices has replaced MRTP Act and now stands dissolved and all those cases which 

were related to unfair trade practices referred under 36A(1)(x) and also those cases pending 

before MRTP commission shall be transferred to Appellate Tribunal and this tribunal has 

power to dispose of such cases.  All the investigations and proceedings relating to unfair trade 

practices under section 36A(1)(x) and before the director general of such an investigation shall 

transfer to Competition Commission of India and such commission according to its power shall 

further such an investigation brought before it. Thus, it is clear that the Competition 

Commission of India cannot take any cases of unfair trade practices that specifically fall under 

the MRTP section 36A(1)(x). The provisions under Section 36A of the MRTP Act, 1969 have 

been adopted into the Consumer Protection Act, 1986 as a consequence of Amendment Act 50 

of 1993, allowing the Consumer Forum to investigate complaints of unfair trade practices. Now 

the definition of unfair trade practice can be seen under Section 2(1) (r) of Consumer Protection 

Act, 1986. Manufacturers and dealers cannot rely on the Consumer Protection Act, as the law 

was created solely for the benefit of consumers, not for manufacturers, marketers, or service 

providers. But the Manufacturers or service providers can avail the remedy from common law 

to approach civil court for their grievances49. 

3.2.3 Trade Marks Act, 1999 

The major goal of the sections of the trademarks act stated below is to allow comparative 

advertising if the advertiser uses his competitor's mark honestly and fairly. It is quite acceptable 

to compare one's products to those of competitors and to use their trademarks to do so. The 

registered proprietor bears the burden of proving that the use of his trademark is unfair, 

untrustworthy, harmful, or detrimental to his trademark's image. The test to be adopted is that 

of a reasonable consumer in order to understand whether the use was honest or not. The 

 
49 Id, at 34. 
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advertising must be viewed in its entirety. When deciding cases, the courts should not use a 

microscopic approach.  

When the Trademarks Act of 1999 was adopted, the Parliament took into account not only the 

benefits of ads in educating customers about products, but also the necessity to protect other 

goods and services on the market from being devalued under the pretense of comparison. 

Sections 29(8) and 30(1) were used to strike a balance.  

Section 29(8) expressly states that an advertising campaign for a registered trademark is 

considered infringement if it takes unfair advantage and violates ethical practices, is harmful 

to the unique character of the trademark or damages the reputation of the trademark50  

In addition, section 30(1) clarifies that nothing under section 29 prohibits an advertiser or 

company from using another's trademark, provided that the trademark is used in an honest and 

faithful manner in industrial and commercial matters, and should not compromise the 

reputation of the trademark.51 

In Reckitt Benckiser (India) Ltd v. Hindustan Unilever Ltd, the court held that there is violation 

of section 30(1) between the petitioners and respondents products name lifebuoy and Dettol 

respectively. The court said that the respondent can claim his products as the best but in this 

case the respondent has failed to differentiate between puffery and disparagement52  

3.3 Constitutional Perspective of Comparative advertisement in India 

When freedom of commercial speech is examined in the context of trademark law, there are 

two sets of limitations that apply to freedom of commercial expression. (a) reasonable 

restrictions as defined in Article 19(2) of the Indian Constitution, (b) The trademarks regime 

imposes limits on the use of a trademark by a third party. Because of this twofold system of 

limitations, freedom of commercial speech has less protection than freedom of speech and 

expression53. The Trademark Act does not preclude freedom of commercial expression from 

being enforced; rather, it seeks to balance the numerous competing interests of the trademark 

 
50 P. NARAYAN, INTELLECTUAL PROPERTY LAW 200, (Kolkata New Delhi Eastern Law House, 2017). 

51 M. ASHOK KUMAR AND MOHD. IQBAL ALI, INTELLECTUAL PROPERTY RIGHTS 136, (Serials 

Publications, 2008).  

52 Reckitt Benckiser (India) Ltd v. Hindustan Unilever Ltd, 2014 SCC Del 1288. 

53 INDIA CONST. art 19. 
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owners, third parties, and the customers. Section 30 of the Trademarks Act of 1999, provides 

significant space for harmonizing these interests.  

It is obvious from a combined interpretation of Section 29(8) and Section 30 of the Trademarks 

Act of 1999 that these sections allow third parties to engage in comparative advertising. As per 

these sections, the allowance of comparative advertising is dictated by the following factors: 

whether it takes advantage of or contradicts honest practices in industrial or commercial 

matters? whether it adversely affects the distinctive character of the mark? and whether it 

adversely affects or destroys the reputation of the mark? These are merely the legal 

requirements for competitive advertising54. This is just an interpretation according to a few 

authors. There is no express provision to provide clarity on the same  

Thus, Art 19 of the India Constitution guarantees us the right to freedom of speech and 

expression55. In Tata Press Ltd. V. Mahanagar Telephone Nigam Ltd. It was held by the 

Hon’ble court that merely if the commercial speech is made by the business person, he cannot 

be deprived of the fundamental right under Art 19(1)(a). The supreme court by giving wider 

interpretation to the Art 19 held, the information provided by advertising informs the public at 

large about the advertised product. The free flow of commercial information is critical in a 

democratic economy like ours. The defendant cannot interfere with Tata Press Yellow Pages 

in "public interest," as such grounds are not found in Article 19(2). Comparative advertisements 

now enjoy complete fundamental rights under this commercial speech. However, if it is done 

with an intention to defame or hamper the rights and goodwill of the competitor then such act 

shall not be protected by the Constitution of India.56 

Previously, in Hamdard Dawakhana v. Union of India57, the court rejected the premise that 

commercial speech is entitled to protection under freedom of speech and expression. The court 

stated, "We, therefore, hold that "commercial speech" is an element of the freedom of speech 

and expression enshrined by Article 19(1)(a) of the Constitution”. The court stated that 

advertising has two components: transmission of information about the marketed goods and 

the general public’s right to access and receive such information. The court observed that in a 

democratic setting, free flow of information is essential, and that the receiver of commercial 

 
54 The Trademarks Act, 1999, Acts of Parliament, 1949(India).  

55 Id. at 5.  

56 Tata Press Ltd. V. Mahanagar Telephone Nigam Ltd, (1995) 5 SCC 139.  

57 Hamdard Dawakhana v. Union of India, 1960 AIR 554.  
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speech has a greater interest in obtaining such speech than the advertiser. According to Article 

19(2), freedom is subject to limitations in the interest of the nation's sovereignty, integrity, 

security, friendly relations with foreign states, public order, morality or decency, or with 

respect to contempt of court, defamation, or incitement to an offence. 

 It is worth repeating Justice P N Bhagwati's statement in Maneka Gandhi v Union of India58, 

in which he emphasises the necessity of free speech and expression in a democracy.  

Although the position on truth in comparative advertising has not been clarified in India, it has 

been upheld that the advertisement must depict the truth. However, there is still no rule 

governing whether disparaging commercial speech would be protected by freedom of speech 

or constitute infringement of trademark. This freedom is subject to the limitations set forth in 

Article 19(2) of the Constitution and the Trademarks Act of 1999. Under the guise of 

commercial language, the advertiser cannot denigrate the competitor's goods or trademark 

while stating that his products are the best. The irony is that one tone is used to argue that one 

product is superior to another, while another tone is used to assert that the other thing is 

substandard to the product being sold. These two distinct tones are two sides of the same coin; 

the former cannot be affirmed without indicating the latter. 

In Dabur India Ltd. v. Wipro Ltd59 A court opined that a consumer may interpret an 

advertisement in a way that encourages him or her to believe that the advertiser's product is 

superior to the competitor's product, whereas another may interpret the advertisement in a way 

that encourages them to believe the competitor's product is superior. Thus, when viewed from 

the perspective of the consumer, the line between puffery and denigration is blurred. The 

hapless consumer must be given accurate information in a cacophony of varying claims; his 

interests must take priority. 

3.4 The significant role of Courts to draw a thin line between puffery and disparagement 

3.4.1 Puffery  

The term puffery was for the first time used by an English court of appeal in the case Carllil v. 

Carbolic smoke ball company in 1892. The manufacturers of the medicine had placed an 

advertisement urging people to take their medicine and follow the instructions on it, and that if 

their treatment did not work, they would be rewarded financially. When the appellant met all 

 
58 Maneka Gandhi v Union of India, 1978 AIR 59.  

59 Dabur India Ltd. v. Wipro Ltd, 129 (2006) DLT 265.  
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of the requirements and the medicine failed to work, they refused to compensate her. They 

claimed that the advertisement's claim was only a puff that should not be taken seriously. The 

manufacturers were deemed liable for the promise expressed in the statement, according to the 

court. The promise was made in such a way that people would trust it. It can't be dismissed as 

mere hyperbole60. 

In 1984, the Federal Trade Commission issued a statement on puffing, stating that puffery is 

merely an exaggeration to draw attention, and that making such claims actionable would be 

unjustified. Consumers, according to the Federal Trade Commission, do not take statements 

like "The Finest Burger in the World" seriously. Puffery is a subjective claim that cannot be 

quantified, and the mere expressing of an opinion or belief is not considered actionable. 

Consumers do not depend on such representations or claims made by advertisements or 

producers; hence puffery is a defense. A four-year-old child may believe that a polar bear 

prefers a cold beverage, but this is not the case with a reasonable consumer. Such remarks or 

pictures are placed in commercials solely to encourage or convince children to drink a cold 

beverage from a specific brand. 

When an advertiser makes puffery claims, he attracts the consumer via assertions about the 

quality of his product, all of which may not be verifiable, measurable or quantifiable, but at the 

same time, he cannot go too far by depicting the competitor's product negatively. Advertisers' 

objectives in puffery are to attract more customers by making complementary and superlative 

claims, such as being the best product in a market, while competitors' objectives are to prevent 

advertisements aimed at denigrating their products or that their products are used above the 

levels that the advertiser denotes. As a result, puffery can be defined as the exercise of freedom 

of commercial expression, while disparagement can be defined as the protection of the 

trademark rights of competitors which is being used by the advertisers to fulfil his free speech. 

As such, during the course of the discussion, puffery can be equated to free commercial 

expression, and the prohibition of disparaging is equivalent to protecting the trademark rights 

of the competitor. 

3.4.2 Disparagement   

The MRTP Act's Section 36A addresses the issue of unfair trade practices that ultimately result 

in the disparagement of another person's products and services. No statute or law speaks about 

 
60 Carlill v. carbolic smoke ball company, 1893 Q.B. 256(C.A).  
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the definition of disparagement, however the New International Webster’s comprehensive 

dictionary, it means to dishonour or degrade the products, devaluing or depreciating them, and 

placing the company into disrepute. The disparaging notion is demonstrated in digital media 

by frequent advertisements of numerous commercials in order to leave a lasting effect on the 

minds of consumers. In the Court's view, the manufacturer is allowed to state that his goods 

are superior to the competitor's and may even exaggerate the benefits of his own product, 

thereby leaving the trader without a basis for action, since there are no disparaging remarks 

that defame the product of the competitor. However, the producer/manufacturer/advertiser 

cannot claim that the competitors' products are inferior in order to promote and puff their own. 

As a result, comparative advertising is not permitted if it denigrates a competitor's trademark 

or trade name61. 

In Dabur India Limited v. Emami Limited, the court in this case held that even in such 

circumstances where indirect reference is made to the plaintiff’s product, it will still come 

under the circumstances of disparagement.62  

Karamchand Appliances Pvt. Ltd. v. Sh. Adhikari Brothers The parties were marketing the 

same manufactured mosquito repellents to promote sales in the market. In this case, the 

defendant's advertisement depicted the plaintiff's pluggy device and referred to it as a fifteen-

year-old outmoded technique of chasing mosquitoes, as opposed to the one now on the market 

that pursues mosquitoes at a high rate. In an appeal, the Division Bench modified the 

advertisement to the extent that it can continue without denigrating the plaintiff's product. The 

defendants changed the commercial and replaced it with one that featured a new device with a 

different design and colour scheme. The court held that there shouldn’t be any act that is meant 

to cause injury or defame the goods of another manufacturer. Law considers such slanderous 

comments or defamation as an actionable injury.63 

In Procter and Gamble home products v. Hindustan limited the court differentiated between 

puffery and disparagement. The petitioners were owners of ‘Tide’- a detergent powder and the 

defendants were the owner of detergent powder called ‘Rin’. The defendants while advertising 

their product compared it with the product of the petitioner's product and portrayed it in a 

 
61 Semila Fernandes, Comparative Advertisement and Its Relation to Trademark Violation – An Analysis   of The 

Indian Statute, 2, Journal of business management and social sciences (JBM&SSR),67-74, 69 (2013). 

62 Dabur India Limited v. Emami Limited, 112(2004) DLT 73. 

63 Karamchand Appliances Pvt. Ltd. v. Sh. Adhikari Brothers 2005(31) PTC 1 Del. 
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negative way and made a claim that Rin gives more whiteness than the Tide. The petitioner 

prayed for an injunction to restrain the respondents from further advertising. However, the 

respondents argued that they had tested their product with that of the petitioner's product in the 

laboratory and proved that their product resulted in more whiteness than that of the petitioner’s 

product. The court rejected the arguments of respondents and held that it was a direct case of 

disparagement and granted interim injunction.64    

Therefore, the disparagement has to be tested on three grounds. 

1. Whether the statement used in advertisements is false and it is influencing and 

confusing the buyers.  

2. Whether the advertisement is falsely misleading.  

3. Whether such advertisements depict on the end common man65 

The respondent claimed in the case of Federation of Parenternal Manufacturers of India v core 

parenternal ltd66 that the technology utilised in its goods was the newest and also most 

advanced, and that it had a variety of benefits over previous technologies. The court decided 

that this was just a way of eulogising a single product. It further stated that disparagement is a 

stronger and broader term than simply superiority assertions. Disparagement referred to 

denigrating, slamming, or putting another's product in a negative light. In this situation, the 

respondent had not gone beyond the bounds of fairness. 

Another case that demonstrates the above concept is Director General v Milk Food Ltd67, in 

which the defendant advertised 100 percent ice cream. It was also claimed that the use of this 

slogan denigrated competitors' products. It was decided that the use of the phrase was close to 

implying that the ice cream was devoid of adulterations, and that it was most likely an 

exaggeration. In ads, superlatives such as "best," "100%," "perfect," and "purest" are frequently 

employed. The usage of such adjectives to describe a product is not considered disparaging. 

The commission, on the other hand, has not established any concise criteria for determining 

whether a statement is a case of trade puffery or a disparagement. The case of Duracell v. BPL 

Ltd68 demonstrates this point. Duracell advertised its alkaline battery as "the longest lasting 

 
64 Procter and Gamble home products v. Hindustan limited, 2010, HC Cal.   

65 Fernandes, supra note 61, at 69.   

66 Federation of Parenternal Manufacturers of India v core Parenternal ltd, 1994 (2) CTJ 183.  

67 Director General v Milk Food Ltd, 1993(1) CTJ 465.  

68 Duracell v. BPL Ltd, 1999 CTJ 115.  
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alkaline battery in the world." The defendant's alkaline battery was sent to a Swedish laboratory 

for examination, and the results proved that it was no longer lasting in any form. As a result, 

the claim was found to be unjustified, and a prima facie basis for temporary relief was 

established. 

Such a strategy, it is argued, is undesirable. To begin with, most commercials promise to be 

the finest in their area. Today's consumers are conscious that this is a typical practice in 

advertising and are unconvinced by such claims. Most advertisements would be found in 

violation if the court applied such a severe interpretation. 

The following are tests that may be useful in deciding when an advertisement is disparaging. 

1. What is the advertiser's intent, i.e., does he want the customer to believe the assertion or is 

it just a marketing tactic? 

2. Whether a reasonable person would regard the claim as serious or not, and whether this 

would impact his decision? 

An example will help to better convey this point.In advertising, if the advertiser claims that his 

product is the best without providing any evidence in support of the claim, the consumer would 

not be deceived, but if the advertiser claims that his product is the best based on certain criteria 

in comparison to the product of a competitor, the consumer might believe that claim. However, 

there are several limits to the test. To begin with, determining the company's aim is a 

challenging task. Second, the reasonable man test is a highly subjective measurement. The 

judge would be applying his own personal standards and reactions to the commercial while 

judging it. As a result, these tests will never be entirely objective69. 

Recently in 2021, the Culcutta High Court restrained Shree Bhaidyanath Ayurveda Pvt. Ltd. 

From disparaging the products of ‘Dabur Chyawanprash’. Dabur alleged that Bhaidyanath had 

claimed that his product is the only product that is made in accordance with the Ayurvedic text 

and rest all products of competitors are either deficient or adulterated. The court examined and 

held it has amounted to disparagement.70 

 
69 Vandana Pai, when comparisons are odious: Comparative Advertising and Disparagement, 13, The student bar 

association, 211, 208-218, (2000).  

70 The Economic Times, Chyawanprash Row: Court restrains baidyanath from running disparaging advertisement, 

(Jun. 21, 2022, 10:09AM), https://economictimes.indiatimes.com/topic/comparative-advertising/amp.  

https://economictimes.indiatimes.com/topic/comparative-advertising/amp
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3.5 Judicial pronouncements:  

Reckitt & Colman of India Ltd. v. M.P. Ramachandran and Anr71 The plaintiff in this case 

manufactures blue whitener under the brand name Robin Blue, which has a distinctive aesthetic 

and is protected by a registered trademark and design. The defendant also began producing 

blue whitener (Ujala) and continued to promote their product by denigrating the plaintiff's 

goods. The advertising depicted a container that looked identical to the plaintiff's and said that 

it was valued at Rs. 10 each. Because no other blue whitener goods on the market were valued 

at Rs. 10, it was clear that the plaintiff's product, Robin Blue, was the one in question. The 

defendant additionally claimed that the plaintiff's goods were cost prohibitive and that it was 

an expensive product for whitening clothes. It was also advertised in such a way that the 

plaintiff's product was depicted upside-down with the liquid flowing out, implying that the 

liquid does not drip gently but rather oozes, making it more expensive. The defendant was 

found to be denigrating the goods and guilty for infringement by the Calcutta High Court, 

which awarded an injunction.  

New Pepsodent v. Colgate72 HLL claimed in the marketing for the New Pepsodent that their 

product is 102 percent more effective in terms of antibacterial activity than the leading 

toothpaste on the market. In the TV commercial, saliva samples are gathered from two kids, 

one who has used the New Pepsodent toothpaste and another who has used the leading 

toothpaste. The saliva of the earlier toothpaste was proven to contain the greatest number of 

germs in the trial. When questioned what they brush their teeth with in the morning, one of the 

kids answered Pepsodent, while the other's response was muffled. However, the kid's lip action 

and the tune utilised in the disabling made it clear that he was referring to Colgate. Because 

Colgate has become intertwined with toothpaste, it was clear that the leading brand was 

referring to Colgate. Colgate's goods were eventually disparaged as a result of this. 

Dabur India Ltd.  v.  Colgate Palmolive India Limited73 Colgate advertised using visual media 

in this case, wherein an advertisement explaining the adverse effects of the plaintiff's products 

was used to stop consumers from buying the tooth powder similar to Dabur's. Furthermore, 

Colgate promoted their tooth powder as being 16 times less abrasive and non-damaging. 

According to provision 29(8) of the TM Act of 1994, no unfair benefit should be acquired by 

a competitor that would undermine the Trademark's reputation and goodwill distinctive 

 
71 Reckitt & Colman of India Ltd. v. M.P. Ramachandran and Anr, 1999 (19) PTC 741.  

72 New Pepsodent v. Colgate, (1998) 1 CompL 171.  

73 Dabur India Ltd.  v.  Colgate Palmolive India Limited, AIR 2005 Del 102.  
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character. Even if a competitor makes false claims that his items are the greatest, he cannot 

diminish the quality of other goods. As a result, Colgate disparaged the goods, and the Court 

ordered an injunction. 

Colgate Palmolive v. HLL case on Suraksha Chakra74 The catchy Colgate Toothpaste beat 

reminds every one of the one that prevents tooth decay, kills germs, and stops stinky odour. All 

of these claims were advertised on Colgate hoardings, TV advertisements, and newspapers and 

magazines by metaphorizing using a Suraksha Chakra, which represents a protective ring 

around the family. This commercial increased Colgate's sales while decreasing HLL's. In 

response to this advertisement, HLL claimed that it included factual inaccuracies, causing the 

data to be misrepresenting. Colgate, on the other hand, claimed that New Pepsodent promises 

to be "102 percent superior," which is also false. HLL went on to say that Colgate only promises 

to treat tooth decay in the lack of fluoride in India, although this is true for fluoridated products 

in other countries. Puffing of commodities was allowed under the MRTP Act, but not data 

falsification. In the end, however, the findings pointed out that no consumer had been misled 

by the advert for Suraksha Chakra and, owing to the fact that Colgate supported the claim that 

it has Suraksha for tooth decay, stinky odour, and germ killing by using a chakra, no injunction 

was granted.  

PepsiCo.  Inc.  and Ors.  v. Hindustan Coca Cola Ltd.  and Anr75, in this case, Pepsi sued Coca-

Cola for unauthorised use of their trademark in a commercial in which an actor asks a child 

about his favourite drink, and the child answers Pepsi, which was clear from his lip movement, 

which was muted. The actor then invites the child to try the two drink samples while concealing 

their identity, and then asks the child, "Bacchon Ko Konsi pasand aayegi?" The child refers to 

one drink and explains that children love it because it is sweeter, despite the fact that he dislikes 

it. He enjoys the flavour of the other drink and claims that it is a stronger beverage that should 

only be consumed by adults, it was revealed that the kid's favourite bottle was "Thumbs-Up," 

while the other had PAPPI inscribed on it, which looks suspiciously like PEPSI. The child is 

embarrassed because he used to enjoy the Pepsi flavour and thus keeps his palms on his hands 

in sadness. The court found Coca-Cola liable under the Trademark and Copyright Act for 

disparaging and diminishing the reputation of the plaintiffs' products, as the registered TM was 

infringed by the use of a Globe Device or the phrase PAPPI, which is confusingly similar to 

the Trademark PEPSI. 

 
74 Colgate Palmolive v. HLL case on Suraksha Chakra, AIR 1998 SC 526. 

75 PepsiCo.  Inc.  and Ors.  v. Hindustan Coca Cola Ltd.  and Anr, 2001 (21) PTC 699 
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Britannia V. Unibic Biscuits India76 Unibic India introduced a biscuit called "Great Day," with 

the slogan "Why Have a Good Day When You Can Have a Great Day!" This was a clear 

connection to Britannia's Good Day biscuits, which state that purchasers must not eat any other 

biscuit while Great Day biscuits are accessible. The plaintiff alleged that the defendant 

infringed on their trademark "Good Day" and subsequently attempted to profit from it using 

their tagline. In 2008, an injunction was granted to the defendant by the Bangalore City Civil 

Court regarding the disparagement of Good Day biscuits through exaggerating the facts and 

misleading the public. While examining this case, the Court focused on the three elements: the 

intent, the method in which the ad (story line) was promoted, and the message that was 

transmitted to the public. 

Kingfisher v. Jet Airways77 In contrast to Unibic's injunction in the Great Day case, Kingfisher 

Airlines created a comparable marketing campaign without being subjected to any injunction. 

Jet Airways and Kingfisher have commenced daily flights to New York. Jet Airways launched 

their campaign with a banner that read "We've Changed," which was immediately followed by 

Kingfisher Airlines, which placed a banner just above Jet Airways' banner that read "We Made 

Them Change." Even if there was no disparagement of the product and no use of Jet's trademark 

on Kingfisher's banner, Jet could still seek an injunction since it was directly tied to them for 

exaggeration of facts. However, Jet promptly postponed their advertising, which was a wise 

move because the current law makes it impossible for Jet or any other firm in a similar 

circumstance to sue Kingfisher. 

 Colgate- Palmolive (India) Limited v. Anchor Health & Beauty Care Private Limited78, the 

court prioritised consumer interests. A court ruled that advertisements that aim to inform 

consumers, either by pointing out the falsified or misleading claims made by a competing 

business or by contrasting the products, cannot be deemed incorrect, except under two 

conditions, namely (i) that they are motivated by malice and (ii) that they are false. In general, 

a competitor is in a better position than anyone else to make such an exposure, and therefore, 

any business loss for that individual will be more than offset by the benefits to society as a 

whole from such exposure.If two trade rivals engage in puffery without striking each other, the 

consumer is misled by both unless there is increased awareness or government action. The 

consumer, on the other hand, stands to benefit if both parties are prohibited from making 

 
76 Britannia V. Unibic Biscuits India, MIPR  2008 (3) 347.  

77 Fernandes, supra note 61, at 71.  

78 Colgate- Palmolive (India) Limited v. Anchor Health & Beauty Care Private Limited 2009(40) PTC  653.  
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false/incorrect/misleading representations or from giving unintended warranties (as described 

by the Consumer Protection Act as an unfair commercial conduct). Allowing two trade rivals 

to truly disclose each other will also result in educating consumers. 

Marico Ltd. v. Adani Wilmar Ltd79 Both corporations offer cooking oil under the names Saffola 

(Marico) and Fortune (Adani Wilmar), according to the facts of the case. The plaintiff filed 

two lawsuits against the defendant, requesting that they refrain from broadcasting, printing, or 

publishing advertisements as it harmed the plaintiff's goodwill and reputation. The plaintiffs 

further argued that the assertions were deceptive since they were not supported by sufficient 

research or scientific investigation. The court held that the advertising was not defamatory and 

that they were just comparing the benefits of the defendant's goods to those of others. The 

advertisements did not, according to the court, disparage the plaintiff's product. 

Annamalayar Agencies v. VVS and Sons (P) Ltd80 In this scenario, three tailors with adjacent 

working counters put up posters in their windows proclaiming themselves to be "the best tailor 

in the world," "the best tailor in the town," and "the best tailor on the street." It was determined 

that this was a clear case of puffing and nothing more, and that it fell within the bounds of 

legitimate advertising, but attempting to promote one product or service by obviously abusing 

another is not tolerated by the law. Regardless of the situation, the consumer has the final say. 

The lack of innovative or clever advertising has had a negative impact on the concept of 

'comparative advertising.' There is no denying that the market is intensely competitive, but this 

should never be used as a reason to denigrate other goods or services. 

In the context of comparative advertising, the courts have often taken a more severe approach 

to the question of disparagement than to the issue of trademark infringement. 

 

3.6 Puffery and disparagement on the anvils of commercial speech  

Reckitt & Colman of India Ltd. v Kiwi TTK81Statements bragging/expressing about the goods 

would not be considered disparagement, however statements painting similar goods in a 

negative light would be considered disparagement by the Delhi High Court.  

 
79 Marico Ltd. v. Adani Wilmar Ltd, [2013] SCC OnLine Del 1513 

80 Annamalayar Agencies v. VVS and Sons (P) Ltd, [2008] 38 PTC 37.  

81 Reckitt & Colman of India Ltd. v Kiwi TTK, 1996 PTC (193) 399.  
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The court in Reckitt & Colman of India Ltd. v. MP Ramachandran & Anr82 has given the widest 

range to Freedom of commercial expression by laying down few principles regarding puffery 

and disparagement. Even though the trader's claim is false, the court allowed him to say that 

his product is the finest in the world, much better than his opponent. To further protect the 

trader's right to free commercial expression, the court permitted comparisons of the merits of 

his items to those of his competitors. The court, however, prevented the advertiser/ producer/ 

manufacturer from claiming that his competitor's products are inferior. If this occurs, it 

constitutes defamation of the goods and consequently an infringement of the competitor's 

trademark rights. 

Pepsi Co. Inc. v. Hindustan Coca Cola Ltd 83The intent-manner-storyline test was laid down 

so the message sought to be conveyed by a commercial could be determined; only once this 

test is passed will it be evident that commercial speech has gone beyond the limitations of 

commercial speech to ridicule or condemn the rival product, then that would amount to 

disparagement. 

Dabur India Ltd. v. Wipro Limited, Bangalore84 held that the Freedom of speech can be 

exercised virtually without limitation, but defaming someone is not allowed. Similarly, an 

advertiser can puff up his product to any level, but he cannot disparage another person's 

products or trademark. 

 Godrej Sara Lee Ltd. v. Reckitt Benckiser Ltd85 The Delhi High Court held that boasting about 

the technological superiority of a product will not constitute disparagement and that the right 

to do so will be protected under the freedom of commercial expression.  

Glaxo Smith Kline Consumer HealthCare Limited v. Heinz India Private Limited and Ors86. 

The need of substantiating the long-term viability of comments made in puffery was first 

imposed by the Calcutta High Court. For a period, the perspective on puffery was that 

assertions were not regulated, and as a result, advertisements would make misleading or 

unverifiable claims while praising their products, causing unnecessary worry among 

 
82 Reckitt & Colman of India Ltd. v. MP Ramachandran & Anr, 1999 (19) PTC 741.  

83 Pepsi Co. Inc. v. Hindustan Coca Cola Ltd, 2001 (21) PTC 699.  

84 Dabur India Ltd. v. Wipro Limited, 2006 (32) PTC 677. 

85 Godrej Sara Lee Ltd. v. Reckitt Benckiser Ltd, 2006 (32) PTC 307. 

86 Glaxo Smith Kline Consumer HealthCare Limited v. Heinz India Private Limited and Ors 2007 (2) CHN 44. 
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consumers. As a result, the court changed the rules and established a vast obligation to 

demonstrate the veracity of statements expressed in advertisements. 

Colgate Palmolive (India) Limited v. Anchor Health and Beauty Care Private Ltd87 The Delhi 

High Court agreed with this viewpoint, ruling that puffery can only be permitted in specific 

situations. Here the court after looking at the section 2(1) (r) of Consumer protection Act, 1986 

i.e., unfair trade practices and balancing puffery in the interest of consumers found out that the 

advertisers are not allowed to make deceptive, misleading, or damaging claims in their ads. 

The court's decision limited advertisers' freedom of commercial speech by prohibiting them 

from making false or unprovable assertions regarding the manufacturer's utility. 

Havells India Ltd. & Anr v. Amritanshu Khaitan & Ors88 As regards comparative advertising, 

the court has clarified that failure to point out a competitor's advantages will not necessarily be 

considered dishonest; Comparative advertising will include some disparagement; competitors 

may compare their products with those of their competitors, but they may not mislead 

consumers. This decision expands the concept of free commercial expression in the pejorative 

way, stating that failing to promote the benefits of a competitor's product is not deemed 

dishonest. 

Dabur India Ltd. v. Colortek Meghalaya Pvt. Ltd89 Puffery claims cannot be false, misleading, 

unfair, or deceptive, and puffery claims shouldn't be treated as serious representations of facts, 

but rather as glorifying one's products, without disparaging the product of the competitor. This 

is the ruling of the Delhi High Court. The court went on to say that while "lauded advertising 

may be acceptable," it cannot cross the lines of admissible assertion, and if it does, the marketer 

must have some reasonable factual foundation for the claim made. As a result, no one can make 

an impromptu or unjustified statement that his products are the world's best, or fraudulently 

claim that his items are superior to those of a competitor. In this case, the Court emphasized 

that freedom of commercial speech is regulated and that in addition to restrictions under Article 

19(2) of the Constitution and Section 29(8) and 30(1) of the Trademarks Act, 1999, consumer 

interests also restrict the exercise of such freedom. 

 

 
87 Colgate Palmolive (India) Limited v. Anchor Health and Beauty Care Private Ltd, 2009 (40) PTC 653. 

88 Havells India Ltd. & Anr v. Amritanshu Khaitan & Ors, 2015 SCC Online Del 8115. 

89 Dabur India Ltd. v. Colortek Meghalaya Pvt. Ltd, (2010) 167 DLT 278.  
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3.7 Remedies available against the infringement of advertisements 

In Indian law, remedies for trademark infringement are under two categories- civil remedies 

and criminal remedies. Under civil remedies it is temporary and permanent injunctions, but 

after the Time Incorporated v. Lokesh Srivastava the courts have started to award both 

compensatory and punitive damages90. However, in India the infringement of a trademark is a 

cognizable offence. Therefore, the person who has infringed has to face both criminal and civil 

charges.  

Penalties  

In case of civil proceedings,  

● Damages  

● Amount of profit earned through infringement  

● Cost of the court proceedings91   

In case of criminal proceedings  

● Imprisonment up to six months, which can then be extended up to three years 

A fine that goes up to 50,000 and which can be extended up to 2 lakhs. 

3.8 Conclusion  

You have the right to promote your brand in whatever way you want without defaming or 

insulting others or taking unfair advantage of them. Nevertheless, doing this must not go far 

beyond the confines of the law by disparaging your competitor's product or service, as Judicial 

Pronouncements have established. Under Indian law, you are allowed to market your brand 

even if your superlative remarks are false. Section 28(9) and 30 Trademark Act, 1999 govern 

trademark infringement. However, specific legislations/statutes are required to address the 

issues at the earliest with proper remedial measures and compensation. An evaluation of ASCI 

code reveals that it lacks basic measures and provisions, it does not have power to give penalties 

and punishments. In order to improve consumer welfare and promote competition in the 

market, there are strong arguments for amending the Competition Act to also restore the 

functions of the MRTP Act, which allows damaged businesses to complain against disparaging 

advertisements and unfair trade practices.  

 
90 Time Incorporated v. Lokesh Srivastava, 2005(30) PTC 3 Del 599.  

91 M. Ashok Kumar, Supra note 8, at 137.   



46 
 

CHAPTER-4 

COMPARATIVE ADVERTISEMENTS: IT’S EFFECT ON CONSUMER INTEREST 

VIS-À-VIS IPR INFRINGEMENT 

4.1 Introduction  

The concept of advertising in the twenty-first century has grown enormously. General public, 

even in early ages, would rely on advertisements to gain information about the particular goods 

and services. so, it is undeniable that the concept of advertisement is inseparable from the day-

to-day life of the public. Every day, all of us come across various kinds of advertisements of 

which few are social, political and some advertisements which promote cultural and economic 

advertisements. The use of comparative advertising can give new brands a better chance of 

gaining market share, while repositioning tired or established brands to regain market share 

they've lost.  The majority of advertising is comparative, while about one fourth identifies or 

names competitors directly. A product or service can be advertised through different modes 

and methods such as loudspeakers, pamphlets, newspapers, billboards. Television, radio, 

electrical devices etc.  

Consumers cannot imagine buying a product without having bare minimum information about 

it and that is why the competition has reached to such an extent that no firm can survive without 

advertising their product or services. whenever you switch on your television to watch a serial, 

you must have noticed that serial is telecasted only for 15 minutes and rest 15 minutes is used 

for telecasting advertisements wherein few commercial advertisements targets and convinces 

the  children to buy Maggie or snicker chocolate, whereas few other commercial 

advertisements focus on old age people, men and women by telecasting ointments that heal 

knee pain, beautifying creams by giving enough attributes about the product and luxury cars 

like Audi and BMW exclusively to attract Men. There was an advertisement on war between 

Audi and BMW which was put on the billboard, where they had used chess terminologies 

which read as: Audi: “Your Move, BMW” BMW: “checkmate” Audi: “Check yourself”. Thus, 

it is clear that the advertisers and manufacturers have captured the consumers interest and life 

in unimaginable ways. The advertisement becomes even more attractive when it is personally 

affirmed and claimed by Celebrities. However, to fight liability allegations, they should do 

their homework and examine the reality of the statements mentioned in the advertisement. 

There is also punishment prescribed for advertising misleading and false facts about the product 

and service. This is borne by the celebrity himself who shoots up to one million Indian rupee. 
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For example, recently Actor Amitabh Bacchan was held liable for advertising a wrong 

advertisement about the Pan Masala since it was against the ASCI standards. Hence, he agreed 

his mistake and returned the money received for promotion92  

Advertisers spend a lot of time and resources creating creative ads to communicate information 

to consumers and entice them to buy their goods and services. Advertisement is really 

something to induce consumption, to persuade people to buy stuff that they don't want to buy.  

Following the economic reforms in India, advertising took on a new turn with the main 

objective being to inform consumers of the range of products available to them so that they can 

make intelligent purchasing decisions and to encourage fair competition on the market.  Thus, 

with this view, the present chapter focuses on the history of comparative advertisement from 

ancient British period to modern era. It then tries to elaborate on the advantages and 

disadvantages of comparative advertisement. It also focuses upon the guidelines for improved 

use of comparative advertisements.  

4.2 History of Comparative advertisements  

Comparative advertisement is not a new concept; it dates back to 18th Century England.  The 

federal trade commission recognized comparative advertisement and started to legitimize the 

use of it in broadcast media and national print in 1971. 

As a result, they felt the necessity of comparative advertising and emphasized the importance 

of direct comparative advertising which would provide information on the quality and quantity 

of the product to advertising producers, manufacturers, and consumers. But during the 20th 

century the issues of unfair trade practices, disparagement, and the validity of advertisement 

claims began. Hence, these issues became a base to have self-regulation policies93. Commercial 

speech has a lengthy history in the United States, the public used to rely on it for vital 

information and it has been a major element of its culture since the colonial days. In the early 

days of newspapers, advertisements for goods or services appeared on their front pages, and 

town criers announced prices in public squares. As a result, even now, advertising remains the 

 
92 Times of India, https://timesofindia.indiatimes.com/entertainment, (last visited Apr. 8, 2022).  

93 Kaylene C. Williams, Comparative Advertising as a Competitive Tool, 7(4) Journal of Marketing Development 

and Competitiveness, 47, 50 (2013).  

https://timesofindia.indiatimes.com/entertainment
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most successful method of distributing information to the general population94. In “GB-INNO-

BM v. Confederation du commerce Luxe bourgeois “The court also highlighted the significance 

of advertisements as a free flow of information that protects consumers' interests in society95.  

Advertising is not a new concept in India either, it dates back to the period of king Asoka when 

it was used primarily for religious purposes, Asoka built pillars all over India so that he could 

preach the teachings of Lord Buddha. These pillars are in a sense the forerunners of today's 

advertising. Prior to the arrival of the British in India, advertising was not used to promote or 

market products. It was not necessary to spend extra time or money on advertising the products 

because the Indian economy was a village economy, with the manufacturers and traders in 

direct contact with one another. Nevertheless, after the establishment of British rule in 1600, 

they introduced a number of new products that the Indians were unaware of and which required 

special efforts to popularize. Hence the need was felt to advertise their (Indian) products and 

services. Thus, this can be said to be the true and first beginning of advertising in India. 

However, the focus was only on the rich class people. After the advent of globalization and 

liberalization, advertisement became a key element of the Indian economy, and the 

manufacturers endeavoured to promote and market not just their products to the upper classes, 

but also to middle and lower classes as well96.  

In the early 1930s the advertiser used to refer to the competitor brands or leading brands as 

brand 'X' however in the 1960s they started to identify with the brand names. 

Therefore, with the advent of advertisement from ancient period to modern era, you can see 

drastic change in buying behaviour, providing information to consumers on one side and 

increasing market share of brand on the other side.  

4.3 Classification of comparative advertisement 

Basically, an advertisement can be compared in two ways.  

 

 

 
94 G. V. Narasimha Rao, Comparative Advertising- A Boon or a bane to consumer interest? 2, Journal of the 

Indian law institute 261, 261-262, (2012).  

95 GB-INNO-BM v. Confederation du commerce Luxe bourgeois, C- 362/88 (1991) 2 CMLR 801. 

96 MADHAVI GORADIA DIVAN, FACETS OF MEDIA LAW, 186, (Eastern Book Company, 2010).  
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4.3.1 Direct /explicit comparative advertisement  

The manufacturer or advertiser expressly mentions the brand name of the competitor and 

compares certain attributes like benefits, quality and uses97. For example, the advertiser can 

say the competitor’s product is inferior in an important attribute when compared to the 

advertiser’s product. Recently in Tide and Rin advertisements there was a direct comparison 

on quality attribute98.  In recent years, there has been an increase in comparative advertising, 

in which the performance of one brand is directly compared to the performance of one or more 

competitors, especially in industries like food, retail, and motoring, which are heavily reliant 

on aggressive marketing tactics. In contrast to its name, comparative advertising speaks directly 

to the product, and is more specifically known as brand comparison advertising. These direct 

comparative advertisements were recognized in the early 1970s when the Federal Trade 

Commission recognized its use in the USA. 

 4.3.2 Indirect/implicit comparative advertisement  

The comparison of brands is hidden and the advertiser shows that they are leading brands in 

the market without naming their competitors. These can further be divided into positive 

comparative advertisements and negative comparative advertisements. A positive comparative 

advertising attempts to show the advantages of the competitor's product in a favourable light, 

so as to capitalize on the association with the competitor's product. Whereas in negative 

comparative advertisements, Advertisements that portray competitors in a negative light 

mislead consumers by lowering the quality and value of their products and services99.  When a 

brand is being compared indirectly, it will be referred to as the leading brand or another brand. 

A general comparison would be a statement like, "the advertised brand performs the best" or it 

is “the world’s best product”100. Or when the brand name on compared product is blurred or 

muted while uttering the brand name of the competitors' product, the voice of the character is 

mute (for example, Pepsico case and New Pepsodent case)  

 

 
97 Fernandes, supra note 61, at 67-74.  

98 Elisabetta Corvi, Ms Michelle Bonera, Ms, The effectiveness of comparative advertising: a literature review, 

Research gate, (Apr. 8, 2022, 5:00pm),  https://www.researchgate.net/publication/  

99 Fernandes, supra note 61, at 5.  

100 Bonera, supra note 98.  
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4.4 The Effectiveness of Comparative advertisements 

Comparative advertising is found to have mixed effects on the public, some studies have shown 

that it positively impacts the consumers, some studies have shown that it can snatch away 

attention away from brands with a deteriorating market image. In addition to being effective in 

creating brand awareness among consumers, comparative advertisements have also been 

discovered to be more convincing and successful than non-comparative commercials. 

Comparative advertising continuously promotes products more successfully than non-

comparative advertising. It is expected that direct comparative advertisements will cause more 

criticism and, subsequently, can hinder the brand's acceptance by consumers. Therefore, 

researchers advise advertisers to use comparative advertising with caution as it can sometimes 

turn against them101.  

Advertisement effectiveness can be calculated by observing consumers' attitudes towards the 

brand and their purchase intentions102. After all, the information provided in the comparative 

advertisement should help the consumer to make better decisions at purchasing. Studies show 

that comparative ads tend to get more attention and higher recall than non-comparative ads 

when they are measured using attention and recall as the measures of advertising 

effectiveness103.  

To determine the effectiveness of advertising, attitudes, beliefs, and intentions are often used. 

The ability of advertisement to bear the information that is openly welcomed by the consumers 

and economists, it simultaneously has a lot of criticisms and sometimes the comparative 

advertisement becomes a debatable topic. But in recent times the Intellectual Property 

Association (IPA) has highlighted the importance and effectiveness of the comparative 

advertisement104. Intellectual Property Association argued that through advertisement there is 

an investment in a brand and that this has to be entered into the balance sheet as a sign of value 

of a brand.  

 Basically, researchers in the advertising industry are in the dilemma that if the effectiveness 

of advertisement increases in certain products it might act as an anti-social tool. For example, 

 
101 Divan, Supra note 96, at 59-60.   

102 Bonera, Supra note 98.   

103 M.E. SHARPE, ADVERTISING, MARKETING, AND BRAND BUILDING UNDERSTANDING 

CONSUMER BEHAVIOR 133, (Reference Press, New Delhi 2012).  

104 RYDER, Supra note 37, at 261.   
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the sale of different flavoured soft drinks. On the other hand, they say that if there is no 

advertisement for such products or sales of such brands it is completely wasted. Because 

ultimately it has to reach the prospective customers105.  

Approximately one-quarter of advertising identifies, references, or names its competition 

directly. Comparative advertising can prove highly effective both for new brands that want to 

break into new markets, as well as for established brands that want to reposition themselves 

and regain lost market share106.  

4.5 Advantages of comparative advertisements 

Comparative advertising has both pros and cons. In comparative advertising, the message and 

the brand are more easily remembered. By providing detailed and explicit information, you 

reduce confusion, improve product perception, build trust, increase purchasing intentions, and 

encourage competition. This type of advertising is geared at the consumer because it not only 

promotes a product but also ensures that the consumers are fully informed. Utilizing 

comparative advertisements is necessary for competitors to persuade consumers to choose their 

product or service over those of other competitors on the market. Marketers give more 

importance to comparative advertisement as it influences the consumers and it also helps the 

advertisers to increase the sales107. This is basically done by suggesting that the new brand is 

cheaper or ‘as same as’ as the competitor product108.  

The Federal Trade Commission (FTC) has endorsed comparative advertising as an effective 

method of presenting product information to the public, especially through television, in order 

to enable more rational shopping decisions. The Federal Trade Commission believes that the 

technique of comparing products leads to increased competition, increased product 

improvements, and lower prices. It is now well recognized that the purpose of the FTC Act, is 

to protect consumers, not competitors, because competition is good for them. Early trademark 

law shared the concern that trademarks might divert trade from legitimate competitors. Under 

the directive, conditions have to be established concerning comparative advertising so that 

competitive problems can be avoided, competitors' interests are protected, and consumers have 

a better choice in the marketplace. Thus, the directive establishes measures to control 

 
105 Bonera, Supra note 98.  

106 Williams, Supra note 93, at 47.   

107 RYDER, Supra note 37, at 329.  

108  RYDER, Supra note 37, at 343. 



52 
 

misleading or comparative advertisements. By harmonizing the internal market and abolishing 

internal borders, the directive serves to achieve the purpose of the community as a whole. There 

were a number of approaches adopted by national laws prior to the directive to determining 

whether comparative advertising constitutes an obstruction to free movement of goods and 

services, but now it appears that all of these approaches have now been at least minimally 

standardized by establishing minimum permissible limits for comparative advertising109.  

The federal trade commission in the US, as well as the European Union's commission, both 

encourage comparative advertising on the grounds that it helps consumers make more informed 

and rational purchasing decisions, as well as provide more information about the brand110.  

For the producers of a new brand, this provides a marketing shortcut enabling producers of a 

new brand to effectively convey the values and attributes of their brand to consumers in a more 

constructive way than if they were using a non-comparative advertisement. For example, a new 

brand of soft drink can compare their product with Coca-Cola by claiming it is 'the same as 

Coca-Cola' so in this case it will be presumed by the consumers that the taste function, image 

will all be the same as the Coca-Cola. But in case if the new brand claims it to be cheaper than 

the leading brand that is Coca-Cola in that case the new brand will have to prove its attributes 

from the scratch. So basically, this helps the new brand in the market to obtain a significant 

stand on their newly launched product by just referring to the leading brand111.  

Therefore, the researcher assumes that the main advantages of the comparative advertisement 

are:  

1. It provides the consumers with significant information about various brands and 

different goods and services available in the market objectively and truthfully and also 

promotes market transparency. They will also be made aware of the prices of the similar 

products and services in the market.  

2. It helps the new brand to find a good position in the market by comparing or closely 

associating it with the famous brand.  

3. These comparative advertisements educate the consumers with the characteristics and 

attributes of the products and services. thereby it will attract the attention of the 
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consumers and will also help them in recalling the content of specific products and 

services.  

4. It also acts as an effective marketing strategy for the new brands or those brands which 

have low market share.  

5. Even if his product isn't the best, a trader has the right to claim that it's the best in the 

world, since Every person has the right to feel that they are the finest and that their 

things are the best. Also, the law recognizes commercial speech and assures protection 

for the same112.  

6. It helps in promoting competition in the Market.  

7. It encourages and tempts the prospective consumers to buy the products.  

8. It unifies the attitude of consumers to the competing brands.  

9. It helps the consumers to differentiate between the products which are of similar nature.  

10. Comparative advertisements also help the people in remote areas to educate themselves 

about the availability of similar products with different attributes while purchasing. It 

also helps them in knowing to curb the diseases and making them aware about the ways 

to cure it. For example, you can see Actor Amitabh Bacchan advertising for Polio drops 

with the slogan “Do Boond Zindagi ki” which has been a successful campaign to fight 

Polio.  

11. Through comparative advertisement it helps the manufacturers to improve upon the 

quality and quantity of their products113.  

12. Furthermore, if comparative advertisements are properly executed it will increase the 

sale performance of goods and services114.  

13. It greatly influences the consumer’s purchasing behavior.  

4.6 Disadvantages of comparative advertisements  

It is not only in India that comparative advertisements continue to be a common occurrence, 

but throughout the world as well. Most of us can remember the fight between complan and 

Horlicks, BMW and Audi cars and many other brands. The media has been bursting with such 

vicious wars recently, in which one brand shows superiority over their competitor’s product, 

and so consumers should choose them over their rivals. The increased level of competition and 
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the desire to eliminate as many competitors from the market have led many companies to 

engage in such comparative activities that are unfair and misleading to consumers as well as to 

the competitors. 

Over the years, in their quest to become the world's best and consumer’s favourite, the rivals 

have already embarked on dirty advertising wars with each other. They are only interested in 

increasing their market share by portraying what "other products are not" and have totally 

disregarded the interest of consumers. In this regard, it becomes crucial to keep an eye on the 

comparative activities of advertisers and manufacturers115.  

Sometimes, comparative advertisement can occur without referring to the leading trademark at 

all. For example, when Captain Cook salt first arrived in the Indian Market, the advertisement 

referred to Tata salt wherein the package in the advertisement looked exactly similar to Tata 

salt. Such advertisements do come under trademark law; however, they constitute breach of 

code of ethics of ASA (Advertising Standard Authority)116.    

Though Marketers give more importance to comparative advertisement as it influences the 

consumers buying behaviour, it has not lessened the legal battles in case of direct comparative 

advertisement. For example, in the Schick Inc advertisement where they compared with their 

competitor Flexomatic shavers and saw a market share result rising from 8% to 24% with 28 

million dollars profit on sales. But due to a legal battle Schick Inc had to withdraw the 

advertisement as it was portraying false details and misleading implications.  

In one more example of Coca- Cola as stated above, Because of this, major manufacturers of 

leading brands wish to prevent the use of their valuable trademarks in direct comparative 

advertising to prevent third parties from unfairly taking advantage of established brand owners' 

efforts to communicate value to consumers. 

Compared to comparison brands, advertisements that directly compare established brands 

reinforce stereotypes about how the advertised and comparison brands are similar. If that 

happens, advertisers will generally associate products rather than distinguishing them. As a 

non-comparative advertisement is unlikely to accomplish this purpose, it could serve as a 

 
115 Uphar Shukla, Comparative Advertising and Product Disparagement Vis-à-vis Trade Law, Journal of 
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warning to owners of established brands looking to communicate product differences through 

a non-comparative ad117 

Disparaging the products of the competitor is another disadvantage which is largely seen in 

India, especially with the FMCG products. For example, Ariel used modern bahu who used a 

pinch of ariel with that of the traditional mother-in-law who preferred to wash the vessels with 

a cake of soap, hence here there was no difficulty in recognizing the product used by Mother-

in-law as Vim. 

Many times, comparative advertisements become trickier in cases where a company displays 

its product alongside the competitor by claiming it is 35% faster than the competitor’s product 

through its own laboratory tests, then it can very well be sued under federal laws in the USA.118 

For instance, in “Horlicks ltd v. Zydus wellness products ltd119” complan (Zydus company) 

advertised showing one glass of complan is equal to two glasses of Horlicks. Once the 

advertisement aired, Horlicks filed suit for infringement. The contention of complan was that 

they have tested in their laboratory and found it accurate and also proved the statement. 

However, the court issued an interim injunction and asked complan to modify the 

advertisement to which complan agreed and modified the previous advertisement and thus the 

injunction was vacated.  There are many cases where courts have found the claims and tests to 

be untrue. Yet in another case of Kellogg’s, FTC ordered Kellogg’s to immediately stop the 

advertisement which claimed that it would increase 25% Anti-oxidants, nutrients and vitamin 

A, B, C, and E in children. In 2011 Kellogg’s was made to pay 2.5 million dollars to consumers 

and also, they were asked to donate 2.5 million dollars’ worth Kellogg product to charity.  

For example, an oven manufacturer proved that his product cooks faster when compared to the 

competitor’s product. He claimed this through his own laboratory tests and proved the claim. 

Yet, the competitor won the suit by getting significant damages. Why? It is because the 

manufacturer used a cherry pie with a lattice type crust in the oven that was being advertised, 

while the competitor used solid-crusted cherry pie120.  

The Disadvantages of comparative advertisements are as follows:  

 
117 RYDER, Supra note 37, at 330-331. 
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1. Comparative advertisement leads to unfair competition in the market 

2. It sometimes adopts unfair trade practices just to puff up their products.  

3. It leads to increasing media wars.  

4. Misusing the registered trademark of a well- known product or service might constitute 

trademark infringement121.  

5. It often gives misinformation about the goods and services. For Example, in Kellogg’s 

case, they claimed it to be an immunity booster and increases vitamin A, B, and C in 

the children's body. 

6. When an ad contains false claims, it might be considered as malicious falsehood or can 

also be considered as defamation of competitor’s products and services.  

7. When consumers are faced with too much information, they may be confused. They try 

to assess what might seem to be reconcilable claims to superiority, which may, in turn, 

lead to consumers abandoning comparative advertisements because of information 

overload122.  

8.  By adopting Comparative advertisement manufacturers may create confusion in the 

minds of the people.  

9. These days there is so much brand blunder going on; it is because the advertiser does 

not consider the languages, culture, and differences of products and services while 

advertising them overseas. For example, Pepsi: “Come alive with the Pepsi generation” 

into the Chinese market and if this is translated to Chinese language, it would mean 

“Pepsi brings your ancestors back from the grave”. Hence utmost care and due diligence 

has to be taken123.  

10. Sometimes it increases market share of the newly launched product and might create 

damage to the competitor’s reputation or business.  
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4.7 IPR infringement  

4.7.1 Trademark Infringement 

In India the concept of comparative advertisement was not recognized until we had the 

Trademarks Act, 1999. Sec 29 of the said Act speaks about Trademark infringement.124 Section 

29(8) of said Act, it says that any advertising that takes unfair advantage of a registered 

trademark and goes against fair and honest practices, any advertising that harms the unique 

character of a trademark, or any advertising that harms the trademark's reputation, is infringing 

on the trademark.125 In India we neither have tort of unfair competition nor do we have tort of 

trademark infringement since there was systematized MRTP Act, 1969. However, these have 

been repealed by Trademarks Act, 1999 and Competition Act, 2002. The MRTP Act defines 

unfair trade practices as the disparaging of another person's goods. This forms the basis for 

'disparagement of goods'. It also clearly states in section 29(8)(a) of Trademark Act that such 

conduct is condemned126. 

In Reckitt Benckiser v. Hindustan Lever127, the court held that the trademarks Act, 1999 section 

29(8) and 30(1) govern product disparagement and comparative advertisement.  

 The US FTC bans advertising misleading information about the products. The Lanham Act, 

Section 32, makes it a criminal offense to use counterfeit products or services that are copies 

or imitations of a federally registered trademark, in conjunction with the sale, offering for sale, 

distribution, or advertising of any products or services that will likely cause confusion, or will 

cause mistake, or will lead to deception. Under Lanham Act, 1947 the plaintiff has to prove 

that his registered trademark has been used to create confusion in the minds of consumers by 

the defendant. 128    

 

 
124 The Trademarks Act, 1999, s 29.  
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In Cable and Wireless versus British Telecommunications129 the following guiding principles 

were given. 

● A trademark owner must demonstrate that its trademark has been misused in 

comparative advertising in order to prevail in a trademark infringement action. 

● It is a fairness test where the court will look at whether a reasonable person in the target 

market for the advertisement, usually a typical consumer, would view it as dishonest or 

whether a reasonable trader could honestly have made the statements in question if the 

advertiser had the necessary information. 

● It will be dishonest to run a significant advertisement that is misleading.   

● The ability to be offensive about a competitor trademark might be permissible from a 

trademark point of view if the advertisement is objectively honest. Nevertheless, you 

should be aware that such advertising may be excluded from the codes despite the fact 

that it does not constitute trademark infringement.  

Misleading and unfair advertising first appeared in European law in 1975, when the European 

Commission produced a proposal inspired by legal provisions of unfair competition in 

European countries and by US laws. The EC's directive on misleading advertising has been 

widely debated, and registration of a community trade mark in the EU amounts to a single 

registration that applies to the entire EU. Unlike the United States, Europe has developed a 

more comprehensive understanding of unfair advertising, especially on television130.  

In the Trade Marks Act 1994 of the UK, section 10 (3) requires no proof of similarity between 

goods to constitute infringement under this section.131 

Our analysis of the three countries indicates that trade mark infringement is no-no in 

comparative advertising, but one can still compare his products to another in a healthy way as 

we will talk about further below.  

4.7.2 Copyright Infringement  

When the infringer is an advertiser agency, its clients may also be held responsible for 

infringement if the infringer is a party to a lawsuit for damages.  To prevent infringement, the 

proprietor of the copyright may be subject to a temporary or permanent injunction from 

 
129 Cable and wireless v. British telecommunications, (1998) FSR 383.  
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happening again, and this will be catastrophic for any campaign since it can mean taking down 

posters and pulling out ads from magazines, newspapers, radio and television. Few Copyrights 

infringement is considered as criminal offence as well132.  

4.8 The guidelines for comparative advertisements  

According to the American Association of Advertising Agencies (AAAA), comparative 

advertising has utility and value when used honestly and fairly; however, it should be used with 

extreme caution since it can misrepresent information and distort reality. The board of AAAA 

prescribes the following guidelines for comparative advertisement:  

1. Comparisons accompanied by testimonies should imply that they are representative of 

the majority viewpoint, unless the testimonial is drawn from more than one individual.  

2. Advertising should never highlight insignificant differences or point out partial results 

in an attempt to mislead consumers.  

3. Competitive testing should be conducted by an independent source that can vouch for 

the veracity of the test, so that there is no doubt about it. In such cases the claims made 

in comparative advertisement should be supportive to the test conducted.  

4. The advertising has to compare feature to feature, or compare only those products 

which are similar in nature.  

5. Competitive products and services should be identified fairly and accurately without 

degrading them in any way or in any voice. 

6. The advertiser should employ commodities that are competitive in today's market.  

7. The advertisement should always be intended to inform rather than criticise, refute, or 

unfairly attack competitors133.  

According to Comparative Advertising Directive (CAD), a comparative advertisement must;  

● Not be misleading or create confusion between advertisers, competitors regarding 

the trade names or marks etc.  

● Comparative advertisement should not take unfair advantage of the competitors’ 

goods or services.  

● Comparative advertisement should be used to compare similar goods or services 

that are in the market for the same purpose.  

 
132 RYDER, Supra note 12, at 317.  
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● They must not be disparaging the competitor’s product.  

● The advertiser should not represent the competitors’ products as replicas.  

● Comparative advertisement must objectively compare the attributes and price.  

● The message or statement made in the comparative advertisement should be neutral.  

For example: it was forbidden to run an advertisement cleaning Renault Volkswagen in France. 

Even if the statement was true, the ad was considered illegal. Hence the Paris court held that 

the advertisement was depicting the Volkswagen as an interior product. 

In “De Beers Abrasive v. International General Electric Co134”, it laid down certain guidelines 

relating to comparative advertisement.  

● The advertiser can state his product as the “world’s best product” even if the statement 

is untrue 

● He is even allowed to say that his goods and services are better or best when compared 

to the competitor’s products.                 

● When he states that his products are best in the world or better than his competitor’s 

products in the market, he is even allowed to compare the quality attributes or the main 

advantages of the competitor’s products so as to increase the market share or provide 

information to the prospective consumers. Provided, he doesn’t disparage or disrespect 

the competitors’ products.  

● However, while comparing the advantages of his products with the competitor’s 

products he cannot state that his competitor’s products are inferior to his. If he says so 

he is defaming and lowering the respect of competitors, which is strictly prohibited 

under the law.  

● It makes no difference if the goods or the manufacturer of such goods are slandered, 

only if there is defamation a lawsuit is appropriate, and if a lawsuit is appropriate for 

defamation damages, then the Court may also issue an injunction with the power to 

enjoin repetition of the defamatory statements. 

The same principles were upheld by the Calcutta High Court in “Reckitt & Colman of India 

Ltd. v. M.P. Ramachandran and Ors135.” while examining the comparative advertisement’s 

scope and the extent of disparagement on competitor’s product. 

 
134 De Beers Abrasive v. International General Electric Co, 1975 (2) All ER 599.  

135 Reckitt & Colman of India Ltd. v. M.P. Ramachandran and Ors., 1999(19) PTC 74(Cal).  
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Thus, you should limit the primary objective of your advertisement to informing the consumer 

and not unjustly criticizing, attacking, or discrediting other products, advertising.  In the advert, 

neither any company, organization or firm should be unjustifiably promoted, nor any trade 

name or symbol of another company or organization should be unfairly exploited.  

Avoid using a rival's name in a prominent manner in an advertisement that could be interpreted 

as sponsorship or affiliation with the competitor. If product marketers follow these rules, they 

will be able to establish a better corporate climate in which to invest. In order for fair trade and 

intellectual property protection to go hand in hand with consumer interest and fair-trade 

practices, to achieve equality, both businesses and the legal system must collaborate136. 

4.9 Conclusion  

Comparative advertisement is considered as one of the active business growth strategies due to 

its effectiveness in reaching out to the masses. It is usually used to promote advertiser’s 

products and services. Advertising that compares product benefits to those of another brand is 

a new technique which is used nowadays to gain commercial advantage. A primary goal of this 

is to highlight the differences between brands that compete in the same market. Comparative 

advertising presents one product or service against another, whether directly or indirectly. 

Because of the creativity involved in such a visual representation, these commercials can stay 

in the thoughts of customers for a prolonged period of time. However, a trademark 

infringement suit may be filed under the law when a brand is displayed or used in an unfair 

manner. 

In light of this, comparative advertising in India is a relatively new phenomenon in comparison 

to the U.S., It has become a phenomenon in the Indian advertising industry as more and more 

businesses use it. In an effort to promote consumer behaviour, comparative advertising is 

desirable, but it should be objective and should not denigrate the competitors' products. Having 

a fair, healthy, and competitive marketplace is a sign of a flourishing economy and should be 

encouraged. In addition to being informative and an essential tool for promoting competition, 

comparative advertising was also intended to assist consumers in identifying the main features 

of a product.  

 
136 Swaraj Paul Barooh and Shivaji Battacharya, Comparative Advertisements: Balancing consumer interest Vis-

à-vis IPR Infringement, Indian Journal Intellectual Property Law (IJIPL), 128, (2020).  
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CHAPTER 5 

CHALLENGES AND RESPONSES IN RESOLVING ISSUES RELATING TO 

COMPARATIVE ADVERTISEMENTS 

5.1 Introduction 

The Court intervention in the matter of Comparative advertisement is absolute. All the conflicts 

between competitor and advertiser are solved through the assistance of the Hon’ble Court. This 

Chapter deals with the Judicial Pronouncements in India, USA, UK and the European Union.  

5.2 Judicial Pronouncements in India  

Investwell Publishers ltd., Bombay137, the commission set forth five criteria to qualify for the 

designation of an unfair trade practice: (a)There must be a trade practice; (b) the trade practice 

should be used in connection with the sale, use, supply, or provision of goods or services; (c) 

the trade practice should contain one or more clauses from section 36A; (d) losses should be 

caused by the practice; and (e) a written or visual representation must accompany the trade 

practice. 

In Pepsi. Co. Inc and ors. Vs. Hindustan coca cola Ltd. and ors138 the appellant owned the 

copyright to "Yeh Dil mange more" as well as trademarks for Pepsi and the globe gadget. As 

a result, the appellant contends that the respondents have used PAPPI in their advertising of 

their product and they also refer to it as "Bachon Wala Drink." They claim this amount to 

disparagement and infringement as a result. The respondents object that it is merely puffing up 

their product as opposed to disparaging it, and that is therefore a healthy form of competition, 

and the court rejected those arguments and held that it is an unethical practice, and that the 

appellant's goods are being directly disparaged, and therefore, the injunction was granted. 

5.2.1. Disparagement  

In Dabur India Limited v. Emami Limited139, the court decided that even if a reference to the 

plaintiff's product is made in an indirect manner, it is still considered disparaging.  

 
137 Investwell Publishers ltd., Bombay, 1990 69 Compass 516 NULL.  

138 Pepsi. Co. Inc and ors. Vs. Hindustan coca cola Ltd. and ors, 2001 (21) PTC 699.  

139 Dabur India Limited v. Emami Limited, 112(2004) DLT 73.  
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Karamchand Appliances Pvt. Ltd. v. Sh. Adhikari Brothers140 To boost market sales, the parties 

were promoting the same produced mosquito repellents. In this case, the defendant's 

advertisement depicted the plaintiff's pluggy device and referred to it as a fifteen-year-old 

outmoded technique of chasing mosquitoes, as opposed to the one now on the market that 

pursues mosquitoes at a high rate. In an appeal, the Division Bench modified the advertisement 

to allow it to continue without denigrating the plaintiff's product. The defendants altered the 

advertisement by replacing it with a different gadget with a different design and colour scheme. 

The court ruled that any act intended to harm or disparage the goods of another manufacturer 

should be prohibited. Slanderous remarks or defamation are considered an actionable injury by 

the law.  

In Procter and Gamble home products v. Hindustan limited141 the court differentiated between 

puffery and disparagement. The petitioners owned 'Tide,' a detergent powder, while the 

defendants owned 'Rin,' another detergent powder. The defendants advertised their product by 

comparing it to the petitioner's product and portraying it in a negative light, claiming that Rin 

delivers greater whiteness compared to Tide. The petitioner asked for an order to stop the 

respondents from promoting any further. The respondents, on the other hand, claimed that they 

had compared their product to the petitioners in the lab and demonstrated that theirs produced 

more whiteness. The court dismissed the respondents' objections, ruling that it was a direct case 

of disparagement and issuing an interim injunction. 

In Reckitt Benckiser (India) Ltd v. Hindustan Unilever Ltd142, the petitioners' and respondents' 

products, lifebuoy and Dettol, were found to be in breach of section 30(1) by the court. The 

court stated that while the respondent is free to assert that his products are the greatest, he has 

failed to distinguish between puffery and disparagement in this case. 

SABMiller India v. Som Distilleries143 According to court Under Section 30(1), a registered 

trademark can be used to indicate the plaintiff's goods which are not to be confused with the 

defendant's goods, but rather to distinguish between the goods of the plaintiff and the defendant 

of the advertisement. 

 
140 Karamchand Appliances Pvt. Ltd. v. Sh. Adhikari Brothers, 2005 (31) PTC 1 Del.  

141 Procter and Gamble home products v. Hindustan limited, CS(OS)- 459/2016.  

142 Reckitt Benckiser (India) Ltd v. Hindustan Unilever Ltd, 2014 SCC Del 1288.  

143 SABMiller India v. Som Distilleries, 2013(54) PTC 291.  
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Few more cases relating to disparagement are already discussed in the previous chapter.  

5.3 Judicial Pronouncements in United Kingdom  

De beers Abrasives Products Ltd v. International General Electric Co. of New York 

Ltd144  

Both the parties i.e., plaintiff and the defendant in this case worked in the diamond abrasives 

manufacturing and distribution sector. The abrasives used by the plaintiff were made of 

genuine diamonds, whereas the defendants were made of synthetic diamonds. The defendants 

distributed booklets to prospective buyers depicting comparative scientific testing on the plane 

test and the defendant's product in an attempt to imply that the plaintiff's goods are inferior to 

that of the defendant. 

In his opinion, Per Walton J held that In the case of merchants who go to considerable trouble 

to present their advertising materials in this manner, I believe they should be held accountable 

for it; and if, as in this case, they make false statements disparaging the plaintiffs' goods and 

further investigation proves them to be false and the plaintiff can demonstrate malice, the nature 

of which I do not wish to investigate currently, I believe the merchants should be held 

accountable. 

Therefore, it was decided that drawing such a conclusion was more than mere puffery and 

would amount to slander of goods. The court said that a particular product is by referring to 

competent goods and the claim made on false grounds would amount to disparagement. 

Barclays Bank PLC V. RBS Advanta145 

The dispute in this case arose because of the defendant’s advertisement of his new credit card 

for which he used the plaintiff trademark and made comparison and the plaintiff's leaflet 

included 15 reasons why the RBS Advanta Visa Card is a better credit card all over, with 15 

bullet points underneath. It also included tables comparing a variety of credit cards, including 

Barclaycard. The plaintiff contended that use of his trademark in such amounted to an 

infringement section 10 (6) of the 1994 Act and applied for interlocutory relief. The crux of 

the plaintiff complaint was that the contents of the advertisement were misleading and not 

honest. The primary goal of section 10(6), according to the court, was to allow comparison 

 
144 De beers Abrasives Products Ltd v. International General Electric Co. of New York Ltd, 1975 (2) AII ER 599.  

145 Barclays Bank PLC V. RBS Advanta, 1996 RCP 307.  
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advertising as long as the use of the rivals' mark was honest. According to the judge's 

interpretation, the advertisement communicated the idea that the package of 15 characteristics 

as a whole gave the consumer a better price. Therefore, he did not grant the plaintiff any relief, 

taking the balance of convenience into account. 

Vodafone Group PLC and Vodafone Ltd v. Orange Personal communications146  

The defendant in this case advertised that customers saved £20 per month by comparing 

Vodafone equivalent tariffs to the defendant's ad. The court found that neither the 

advertisement was false nor malicious. It was shown that the figures had been calculated fairly 

and the advertisement did not use misleading language, so the claim of trademark infringement 

was dismissed. 

In the United Kingdom's Kingspan v. Rockwool147 case upheld comparative advertising, it 

imposed restrictions on it, and it did not address the impact of comparative advertising on 

customer interest. In reality, the impact of comparative advertising on consumer interest has 

never been a subject of litigation in the United Kingdom. The impact of comparative 

advertising on customer interest is still unknown. 

Cable and wireless PLC and another v. British Telecommunications PLC148  

In this case the defendant had published price comparisons between his and the plaintiff's 

services based on the research commission of his accountancy deloitte and touché. The plaintiff 

claimed that the statistical data used by Deloitte and touché were incongruous and gave 

misleading information. The court opined that the defendant’s advertisement is an honest 

statement made on the basis of credible information available. Jacob J observed that even if a 

statement made by a comparative advertiser about a rival’s branded product or service was 

wrong, he may have a justification for doing so if he had acted fairly or honestly on the basis 

of credible information and desisted themselves from making the statement when the 

information dismissing the earlier stated facts found 

 

 

 
146 Vodafone Group PLC and Vodafone Ltd v. Orange Personal communications, 1997 FSR 34.  

147 United Kingdom's Kingspan v. Rockwool, 2011 EWHC 250 Ch.  

148 Cable and wireless PLC and another v. British Telecommunications, 1998 FSR 383.  
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5.4 Judicial Pronouncements in USA 

Smith V. Chanel149  

In this case, the defendant created a copy of Channel 5 that offered the same fragrance at a 

much cheaper price than that which was charged by the plaintiff, called "second chance". It 

stated that his fragrance is 100% duplicate of the exorbitant fragrances available in the world 

and are available at lower price which has never been experienced by the consumers. The 

advertisement challenged the consumers with the "blind fold test" on skeptical prospectus and 

asserted they will be unable to distinguish between a well-known aroma and their counterfeit 

perfumes. The challenge suggested was "let's see if you can notice any difference between 

channel #5 (25.00) and Ta' Ron's second chance $7.00."  

The appellants or defendants claimed that the products created and advertised by appellants are 

in reality equivalent to those manufactured by appellees. A key issue in this case was whether 

the defendant was entitled to use the plaintiff's trademark in his advertisement to identify copies 

of the plaintiff's products and was he trying to take advantage of the plaintiffs' goodwill by free 

riding upon it. 

By making such a comparison, the plaintiff is protected from sales diversion caused by 

competitors' use of trademarks, and he will also guard his reputation from being ruined by the 

defendant's clear mention that his products are an imitation of the plaintiff's, which allows the 

consumer to discern the inferior quality of defendant's goods. It is also in public interest 

because the truth about the goods will add to their awareness. Therefore, such use of trademark 

in the advertisement cannot be set to be an infringing use of other trademarks. 

 Mead Johnson v. Abbott Labs150 

In this case, both the plaintiff and the defendant were involved in the production of baby food. 

Mead Johnson had a problem with the phrase "1st choice of doctors" inscribed on the packaging 

of Abbott's product that was in the same business as false and misleading. The district court 

had issued a preliminary injunction and did not accept the survey evidence that supported the 

claim that informed consumers that "a majority (greater than 50%) of physicians definitely 

 
149 Smith V. Chanel, 402 F. 2d 562. 

150 Mead Johnson v. Abbott Labs, 209 F. 3d 1032.  
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prefer the product" rather than merely a plurality as proved by the advertiser’s survey of 

doctors.  

A profound question was addressed by the 7th Circuit, whether survey evidence could ever be 

used to define words or establish a standard by which objectively verifiable claims could be 

believed. The panel articulated its concern on the point that a survey would not discriminate 

between consumers who simply misunderstood the message but had not been "misled" 

In section 43(a)(1), the term "misleading" covers both misleading as well as false claims, but 

is it appropriate to interpret "misleading" as including truthful statements which can be 

misunderstood? In such a situation consumers will be vulnerable because suppressing truthful 

statements will deprive them of gaining knowledge as to what product is what. A 

"misunderstood" statement is not equivalent to one which is to mislead. As a result, survey 

evidence instilling the customers' viewpoint cannot change the meaning of a clear marketing 

message. 

5.5 Important decisions on Comparative advertisement in European Community  

O2 Holdings and O2 (UK) Limited V. Hutchison 3G UK Limited (H3G)151 

This was a UK case transferred to the European Court of Justice where the question stirred up 

as do it for comparative advertisement not infringing anyone's trademark then is it a mandate 

for that advertisement to abide by with the Comparative Advertising Directive. The high court 

determined that the Directive synchronised the conditions in which comparative advertising is 

permissible, and that the legality of comparative advertising must be determined entirely on 

the basis of the Directive. The court came to the conclusion on the question of correlation 

between TMA, Section 10(6), and the Directive relating to comparative advertising, which 

states that the TMA automatically approves comparative advertising, provided that it is based 

on honest practices for purposes of the comparative Advertising Directive.  

The court held that the defence under TMA, In case of comparative advertising Directive itself. 

O2 and O2 (UK) were Involved in the business of supplying mobile telephone services. They 

promote and advertise their services by using bubble visuals in a variety of ways. The 

consumers have been shown to associate images of bubbles in water with O2 and O2 (UK), 

which are both proprietors of national figurative trademarks comprising state pictures of 

 
151 O2 Holdings and O2 (UK) Limited V. Hutchison 3G UK Limited (H3G), 2006 EWHC 534Ch. D  
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bubbles, these are registered in the UK for use in respect of telecommunications apparatus and 

services (the bubbles trade marks), and H3G provides mobile telephone services under the sign 

3. During 2004, H3G aired a television commercial comparing the prices of its services to those 

of O2 and O2 UK. In this impugned advertisement, the defendant used the name 'O2' and their 

bubbles trademark, followed by Three pay and 3 imagery, together with a message that H3G's 

services were cheaper than those provided by O2.  

Before the High Court of Justice of England and Wales, Chancery Division, O2 and O2 UK 

filed a claim against H3G for infringement of its bubble's marks. The court determined that the 

pricing comparison in the illegal advertisement was proper and that the entire commercial was 

not deceptive. It did not, for example, reveal any resemblance between O2 and O2 UK on the 

one hand, and H3G on the other. The judge dismissed the lawsuit for infringement. Essentially, 

the High Court held that the use of the bubbles images in the disputed advertisement fell within 

Article 5(1)(b) of Directive 89/450 it will be allowed as a defence under Article 6(1)(b) of 

Directive 89/104. O2 and O2 UK brought an appeal against that judgement before the Court of 

Appeal.  

Trade marks were at issue when traders used, in advertisements for their own goods or services, 

a registered trade mark of their competitors to compare the characteristics (prices especially) 

of goods and services the competitor has marketed under that mark so as not to confuse the 

public or otherwise to jeopardize the vital function of the trade mark. When a trader uses a 

competitor's registered trade mark in a comparative advertisement to comply with Article 3a 

(1) of Directive 89/450, then the use must be indispensable or not and if it is to be deemed 

indispensable according to what criteria indispensability has to be weighed. 

In this case, it was agreed that the advertisement did not cause consumers to be confused about 

any economic relationship between the Claimants and the defendant.  

L’Oréal SA V. Bellure Nv152  

Loreal was involved in the manufacturing and marketing of luxurious fragrance and was 

proprietor of a number of well-known trademarks. Bellure produced and marketed in the 

United Kingdom imitations of L’Oréal perfumes. L'Oréal made use of bottles and packaging 

that were similar to those used to market those limitations, which were protected by word and 

figurative trademarks. In addition to this they used comparison lists which clearly indicated 

 
152 L’Oréal SA V. Bellure Nv, (2009) AII ER(D) 225.  
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that their fragrances were the imitations of the famous fragrances marketed on their well-known 

trademark. Bellure, Malaika, and Starion were sued by L'oreal at the high court of justice 

(England and Wales) for counterfeit. The European Court of Justice was asked to explain 

specific aspects of Directive 89/104/EEC on trademarks and Directive 84/450/EEC against 

misleading and comparative advertising by the high court of justice. In relation to the use of 

packaging and bottles similar to those of the fragrances marketed by L'Oréal, the court holds 

that the owner of a well-known trademark has the right to prohibit its owner from using a sign 

similar to that mark if the latter seeks to take advantage of that mark's fame. Consequently, the 

holder of a trademark is exploiting, without paying any compensation, the marketing efforts of 

its proprietor in order to create and maintain its reputation and to benefit from the power of 

attraction, reputation, and prestige. In this way, the third party is accused of taking unfair 

advantage of the trademark, even when there is no probability of confusion or harm to the 

mark's unique character or repute. An assessment of the existence of such abuse of similar signs 

should be conducted on the basis of a general assessment that takes into consideration, among 

other factors, the reputation and distinctiveness of the mark, the degree of similarity between 

the mark at issue and the nature and extent of the advantage derived from the fact that L'Oréal's 

down-market imitations use packaging and bottles similar to those used by the company for its 

fine fragrances. It was said that the similarities were intended to give the public the impression 

that there is a connection between the two marks, resulting in improved marketing and 

promotion of the counterfeit perfumes. Under Directive 89/104/EEC on trade by third parties 

of a sign identical to a competitor's trademark, an advertiser can circumvent its legality if they 

use a sign that is identical or similar to the mark of a competitor and adhere to all the conditions 

laid down by Directive 84/450/EEC. It is acceptable to use the mark even if it is incapable of 

jeopardizing its crucial function, namely indicating the origin of the goods or services, so long 

as this usage affects or is likely to affect one of the other purposes of the mark, such as its 

communication functions, investment purposes, or advertising functions. After that, the court 

considered the matter of whether or not the comparison lists of perfumes conform to the 

provisions of Directive 84/450/EEC that circumvents advertising that implies that a product is 

a copy or imitation of a product or service whose trademark is lawful. Advertisements that 

directly invoke the idea of imitation or replication are forbidden under the regulation, as are 

those that convey an overall image and economic framework that encourages copying. In this 

example, the comparison lists show that the advertiser's wares were imitations of trademarked 

goods.  
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In this case, the court examines whether the advantage gained by the advertisers as a result of 

this illegal comparative advertising constitutes an unfair playing field that takes advantage of 

the mark's reputation, in violation of Directive 84/450/EEC.  

5.6 Freedom of speech and expression with regards to commercial speech under 

Comparative advertisements 

Courts ruled that depriving them of access to advertising would violate their right to freedom 

of speech, information, or expression.  

5.6.a India 

It has been previously discussed in detail on how Indian courts are trying to strengthen the 

concept of commercial speech in the pretext of comparative advertisement through the Indian 

constitution.  

5.6. b USA 

According to this rationale, freedom of expression is a necessary precondition for uncovering 

the truth. The rationale was set out in Abrams v United States153 where the decision identified 

the rationale for freedom of speech as "the search of truth". It's a matter about how well the 

facts will progress under the current condition of free speech, and the fact that it's a known 

reality gives greater validity to this approach.  

As previously stated, Section 29 (8) of the Trademarks Act of 1999 contains adequate 

procedures for advertising products or services recognized by a trademark. This rule allows for 

a lot of room for comparative advertising as long as the constraints are observed. Comparative 

advertising will be forbidden if it is unfair and goes against "honest practices in industrial and 

commercial enterprises”.  

Whitney v. California154,  identified the basis for free speech and expression as "self-

governance." According to this logic, an unrestricted sharing of information, circulation of 

ideas, and subsequent establishment of opinions is essential in the formulation of public 

policies. This logic also helps to avoid the government's interests from being reinforced.; it 

 
153 Abrams v United States, 250 US 616 (1919). 

154 Whitney v. California, 274 US 357 (1927).  
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affirms social and political stability; and it operates as a check on officials' misuse, abuse, and 

overuse of power. 

The Misleading and Comparative Advertising Directive standardised comparative advertising 

law across the European Union, so comparative advertisements are legal throughout the Union, 

including the United Kingdom of Great Britain.  

Prior to 1970, comparative advertising was deemed prohibited in the United States of America. 

According to the Supreme Court's decision in Central Hudson Gas and electricity Corp. v. 

Public service commission of New York155, commercial speech that is truthful and non-

misleading should be protected under the first amendment, and the state must justify any 

restrictions on it.  

The United States Supreme Court ruled in Valentine v Christensen156  that purely commercial 

speech was not covered by the first amendment, but the first amendment had been extended to 

cover all subsequent cases until Lorillard Tobacco v Reilly157. In those cases, the United States 

Supreme Court upheld the validity of commercial speech, the rights of advertisers and 

competitors, and overturned statutes that interfered with the freedom to speak commercially. 

In Virginia Board of Pharmacy v. Virginia Citizens Consumer Council158, the United States 

Supreme Court for the first time examined the impact of commercial speech on consumer rights 

and interests. The court stated that a customer's interests in the free flow of commercial 

information could be equal to, if not greater than, his interest in the day's most important 

political debate. The poor, sick, and elderly are disproportionately affected by the concealment 

of prescription pharmaceutical pricing information. "Yet they are the least equipped to learn, 

by shopping from pharmacy to pharmacist, where their precious dollars are best spent, despite 

the fact that they spend a disproportionate amount of their income on prescription 

pharmaceuticals." When the way medications are processed differs so dramatically, knowing 

who is paying what will become beyond comfort. It could imply relief from bodily discomfort 

or the satisfaction of fundamental wants" "Generalizing, society may have a major interest in 

 
155 Central Hudson Gas and electricity Corp. v. public service commission of New York, 447 US 557. 

156 Valentine v Christensen, 316 US 52. 

157 Lorillard Tobacco v Reilly, 533 US 525, 2001.  

158 Virginia Board of Pharmacy v. Virginia Citizens Consumer Council, 425 U.S. 748.  
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the open flow of economic information," the court continued. Even though it is purely 

'commercial,' an individual advertising may be of general public interest." 

In the Virginia Board of Pharmacy case, the court recognized the importance of advertising as 

commercial speech and that customers have the right to sue the government if drug prices were 

restricted or forbidden. Similarly, it recognized that the right to information belongs both to the 

consumer who receives it and the pharmacist who provides it. This added a new dimension to 

free speech by stating that the right to information does not only belong to the speaker but also 

to the receiver. 

5.6.c EU  

Under EU Directive Article 2(c) on Advertising, "comparative advertising" means any 

advertising that discloses a competitor or their products and services directly or indirectly.159" 

Additionally, as stated above, when ruling in the GB-INNO-BM case, the Court of Justice of 

the European Community recognized the importance of free dissemination of information to 

safeguard consumers' interests. In the case at hand, the court noted the tight relationship that 

existed between consumer protection and providing enough information to consumers. As 

stated in "the introduction to the second program of the European economic community for 

consumer protection and information policy", the purpose of the second program is to provide 

a platform for establishing improved conditions for consumer consultations with manufacturers 

and retailers on the one hand, and to continue enhancing the measures in this area on the other 

hand. To that end, the programme established five essential consumer rights, one of which is 

the right to knowledge and education. Improving consumer education and information is one 

of the methods proposed in the programme. In its part that details the principles that must apply 

to the protection of their economic interests, it contains provisions that aim to provide accurate 

information to consumers while not blocking access to certain information. One of the 

principles states that no type of advertising should fool the buyer; a marketer must be able to 

substantiate the authenticity of any claims he makes using appropriate techniques. 

However, in BMW v. Deenik160 According to the European Court of Justice, the term "contrary 

to honest practices in industrial or commercial affairs" means the trademark owner is required 

to act honestly when it comes to their legitimate product interest”. The court also established 

 
159 Directive 2006/114/EC, art. 2(c).  

160 BMW v. Deenik, C-63/ 97.  
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some guidelines to ensure that the trademark owner's interests are protected: (a) the usage does 

not give the idea of a commercial relationship between the third party and the trademark owner 

(b)The usage does not try to take advantage of the trademark's distinctiveness or reputation. (c) 

The usage in no way diminishes or discredits the trademark (d) The use does not portray the 

third-party product as a replica. 

5.7 Honest Practices  

Honest practices in commercial and industrial matters have to be viewed from two different 

viewpoints. The first is that of an honest person if he is fully knowledgeable about the trade 

and therefore, he thinks the said usage is honest. Second, from the standpoint of industry 

practices, that is, what all other proprietors and others in the same industry are doing, and when 

such a term is often used in a specific way in an industry, it will not be unjust to call that 

conduct honest.  It will also depend on how the said expression is employed as permitted in the 

said industry, which will determine how honest or dishonest the use of the expression can be. 

In Muzz Buzz Franchising Pty. Ltd V. JB Holdings Ltd161., As trade became internationally 

interconnected, it became more likely that local traders would adopt business names that were 

consistent with the names legitimately used elsewhere, causing confusion. One exception to 

the aforementioned notion was the dishonest use of a misleading name or mark. A second 

exception was when a new business was starting up with a mark that looked very similar to a 

mark previously registered in the same market, but was actually distinctive.   

Imperial Group v. Philip Morris162As indicated by the court, a bona fide use must be "ordinary 

and genuine", "perfectly genuine", "substantial in amount", "real, commercial, and on a 

substantial scale". That means it cannot be some fictitious or colorable use, but must be real, 

commercial, and on a substantial scale. 

Havells vs. Amritanshu163, where the disputed advertising was about Havells and Eveready 

LED bulbs. There was a question raised as to whether a comparison between a producer's 

product and that of its competitor, if it is to be deemed an 'honest' comparison, must involve 

all of its attributes. In this case, the Delhi High Court ruled that if an advertisement highlights 

just a unique aspect of his or her product that distinguishes it from that of a competitor, he or 

 
161 Muzz Buzz Franchising Pty. Ltd V. JB Holdings Ltd, 2012 NZHC 2490. 

162 Imperial Group v. Philip Morris, 1982 FSR 72.  

163 Havells vs. Amritanshu, 2015 (62) PTC 64 Del.  
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she is permitted to do so as long as the comparison is accurate. Failure to compare all aspects 

of a product will not result in disparagement. In this instance, the court also established some 

criteria to be used in comparative advertising. The tests comprise a criterion for resolving a 

comparative advertisement case, a test of "honest" advertising as defined by sections 29(8) and 

30(1), and a test of a "misleading advertisement." 

Section 29(8), Trade Marks Act, 1999 does not allow for the infringement of a registered 

trademark by an advertisement that is opposed to honest procedures in industrial or commercial 

concerns and is also detrimental to the plaintiff's registered trademark reputation. 

5.8 Confusion as to marks  

In Bourjois Ltd. V. Naunihal Singh164, the defendants utilised the mark Bourjois as part of their 

domain name bourjois.co.in and for spa and salon services, the plaintiff company was the 

registered holder of trademark Bourjois in respect of cosmetic products.  According to the 

court, the plaintiff company sells cosmetic products under the trademark Bourjois, while the 

reference company provides spa and salon services using the same trademark; It would be 

relevant because the plaintiff's registration is for items, whereas the defendants are using the 

contested mark for services rather than products. The Court reasoned that as cosmetic items 

are widely utilised in spas, buyers who see defendant marketing are likely to be confused and 

believe that the plaintiff company is running or promoting the spa/salon. 

British Airways plc v Ryanair Ltd165Using the same registered mark to identify competing 

goods and services is not illegal, so long as the use of the competitor's mark is honest. Jacob J 

confirmed that such comparative advertising may be permitted if the competitor's mark is used 

honestly and thus this is the prime objective of section 10(6) of The Trademarks Act,1994  to 

allow comparative advertisement.  

While the definition of "comparative advertising" may seem obvious, a survey of ads reveals 

that all advertisements fall into one of three groups: direct, indirect and non-comparative 

advertisements.  

 

 

 
164 Bourjois Ltd. V. Naunihal Singh, CS (OS) 258/2012. 

165 British Airways plc v Ryanair Ltd, 2001 EWHC Ch 55. 
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5.9 Conclusion  

Comparative advertising traders must be held accountable by establishing safeguards to 

guarantee that they do not confuse, indulge in unfair trade practices, or disparage the products 

of other competitors, or infringe on their trademarks with the intent to confuse the public with 

their advertising messages. As a result, the Trademark Owner cannot be allowed to take 

someone else for a ride at his expense in order to protect his intellectual property rights. As a 

result of this evolution, trademark infringement in comparative advertising has become 

exceedingly common through unfair and misleading trade practices. In this country, the courts 

and legislation are critical in preventing and resolving unfair discrimination. 
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CHAPTER 6 

6.1 CONCLUSIONS AND SUGGESTIONS  

Not everything that glitters is gold. This old saying is particularly applicable to the advertising 

profession. People are drawn to the interesting world of advertisements. The media is flooded 

with advertisements full of subtle truths and concealed lies. In these times of fierce rivalry, 

businesses are coming up with increasingly sophisticated methods of promoting. One of the 

most fascinating tactics they use is “Comparative Advertising”. Comparative advertising is 

without a doubt one of the most efficient advertising tactics. It increases consumer interest in 

the goods while also increasing market competitiveness. It motivates manufacturers and service 

providers to enhance their standards to keep up with the competition as discussed under chapter 

IV of this dissertation. It also aids consumers in making well-informed decisions. However, it 

wasn't always the case that what consumers are informed is accurate. It can be deceiving, 

misleading, and false. It is so argued that comparative advertising is important in the interest 

of consumerism, but it must be honest and not denigrate the goods of competitors. Fair and 

healthy competition is a hallmark of a thriving economy, and actions that foster competition 

should be encouraged. An equilibrium between consumer interests and trademark owners' 

interests must be maintained, which can only be done with clear cut criteria established by a 

central authority with a robust enforcement mechanism. 

It is required that the interest of both the consumer and the competitors must be kept in mind; 

a comparison shall be made only through verifiable facts so that substantiation can remove all 

the doubts. If the comparison involves some scientific test/ clinical test as discussed previously 

in the above chapters it must be conducted by an independent body so that the consumers can 

interpret the results properly. It is true that the fight between manufacturers shall be kept to the 

market and not to be brought before the courts but it has to be made sure that the consumers 

are not getting information at the cost of the infringement of a competitor’s trademark and that 

a consumer’s interest is not hampered due unnecessary measures taken to protect the trademark 

of the manufacturers. 

A government-backed regulation advertising scheme is extremely desirable in the interests of 

consumers. For a long time, ASCI has served as a self-regulatory body, but it has yet to 

establish an enforcement mechanism with the required claws for practical implications. The 
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MRTP Commission had the authority to monitor “Unfair trade practices” prior to the repeal of 

the MRTP Act by the Competition Act of 2002. Now, the Customer Protection Act, an action 

for "unfair trade practises" may be brought under the Consumer Protection Act, but only at the 

request of a consumer, several consumers, or a voluntary consumers association.  As a result, 

under current law, a producer whose product is disparaged has no standing to seek redress. The 

only option is to notify a consumer organisation or to represent the case before the federal or 

state authorities. Hence, there is a strong case to be made for an amendment to the Competition 

Act in order to improve consumer welfare and promote competitiveness in the market and also 

to restore the functions from MRTP Act, so that the damaged businesses can complain against 

disparaging advertisements and unfair trade practices.  

The doctrine of puffery was enunciated taking into consideration only the situation of 

manufacturers or competitors in the market. An average consumer in India relies upon the 

puffery made by the manufacturers to a certain extent. Therefore, it is required that a puffery 

should be kept under scrutiny. Puffery which is misleading should be strictly prohibited. If at 

all subjective claims are allowed, they must be true. This will benefit the consumers as well as 

the manufacturers. Disparaging statements also have a limited recourse under the Trademark 

Act that provides protection against infringement of trademarks, and common law remedies 

exist for disparaging remarks. In terms of trademark law, while section 28(9) is adequate in 

and of itself in terms of comparative advertising, what constitutes honest practices under trade 

law is open to court interpretation and would rely on the facts of each case. There have been a 

series of strong court decisions concerning comparative advertising. What is clear from the 

Hon’ble courts judgments is that the courts' stance has been to protect the owner's goodwill 

while also promoting consumer interest, particularly after the Colgate-Palmolive-Anchor 

decision, in which the court placed a high value on consumer interest. Disparagement is treated 

more seriously by courts than trademark violation as discussed under Chapter III and V. 

Exaggerated claims are authorised, but not misleading statements; nonetheless, there is no 

centralised authority to verify the falsity or accuracy of the claims being made in 

advertisements. Such a body is particularly useful for verifying the authenticity of claims as 

well as rating the quality of products. 

Advertising is, without a doubt, commercial speech permitted by Indian Constitution Article 

19(1)(a), however it cannot be unlimited, it has its restrictions as according to Art. 19(2). By 

going through the cases mentioned under freedom of speech and expression and the 

constitutional perspective of comparative advertisement it is clear that India has recognised 
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commercial speech under the freedom of speech and expression as a Fundamental right to 

disseminate information to the consumers.   

As far as commercial speech is considered in the European community, it is getting stronger 

by the European Convention on the Protection of Human Rights under Art. 10. This convention 

is made applicable to all the member states so that each of them protects free speech. The 

European Commission on Human Rights has already found that national limits on commercial 

speech imposed under unfair competition legislation are in violation of the convention for 

example the Barthold case. A trend toward further liberalisation can be detected in some 

member states, such as France and, although less evident, Germany. The European Union, the 

United States, and India have all recognised the value and generosity of comparative 

advertising in society. These countries' regulations aim to protect consumers from being 

confused by deceptively similar items, as well as competitors from being negatively impacted 

by disparaging comparable ads. The three laws accept mere puffery to some level; nevertheless, 

the degree and method of protection granted to different forms of comparative advertising 

differs based on the situation and requirements of the respective region. However, India's legal 

structure needs significant development. The law governing comparative advertising must 

protect the interests of all parties involved, including producers, advertisers, competing parties, 

and consumers. The Consumer Protection Act of 1986, for example, has been ineffective 

because it excludes competing producers and sellers from its purview as said. A market 

regulation plan should also be supported. Courts should exercise caution when intervening, 

taking in mind the sensitivity of the issue. Nonetheless, it may be stated that India's legislative 

structure, while not perfect, has been largely successful in mitigating the negative 

consequences of comparative advertising in India through court decisions.  

According to the existing laws on the concepts of misleading and discrediting the goods of 

competitors, every jurisdiction has handled the various cases in accordance with its own 

policies. Some countries consider this form of exaggeration and misrepresentation to constitute 

misleading advertising until it can be proved that it is justified, while others do not consider it 

to be misleading. In regards to misappropriation and discrediting, some countries have 

considered allowing Comparative Advertisement if they follow free market principles, while 

in other countries, any member of the business community who violates these principles is 

severely punished. Taking the trade name or the Trademark without his authorization is 

regarded disparaging in a few nations. Even if the comparisons are correct, they are not 
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recommended in some areas. Despite the fact that courts in many nations have become more 

favourable about Comparative advertisements, it remains a struggle for different jurisdictions 

to draw a boundary between what is permissible and what is not based on the laws already in 

place in their countries. And, if necessary, further rules must be enacted to satisfy honest trade 

practitioners and support fair trade in comparison to others. 

Except for in India, consumers in developed countries such as the United Kingdom (UK) and 

the United States of America (US) and European Union (EU) are better off and have more 

rights. The fines and penalties imposed on firms that deceive the public through advertisements 

are also far harsher than those levied in India. 

6.2 SUGGESTIONS  

● The widespread use of comparative advertising led to many types of advertising abuse, 

which are vague and delightfully ambiguous. A statute covering comparative 

advertising is necessary. Also, on the other hand advertisers and marketers have to try 

resolving the dispute in the market itself, it should be recognised that commercial 

advertising issues should preferably be settled inside the market. 

However, Advertising abuse can occur in many ways, such as:  

a) Product Disparagement: where the advertisement unfairly criticised a competitor's 

product 

b) False Claims: where the advertising asserts his goods and services does something that 

other goods and services of competitors do not. 

c) False representation, when an advertisement is deceptive. The law must respond to 

these abuses in a variety of ways, and court decisions alone will not suffice. 

● The courts are not to be used as tools to settle market disputes, rather their intervention 

should occur only when clear violations of the law are presented. 

● Even if the statement of claim is truthful, the Indian courts have ruled that 

disparagement would not be tolerated. This demonstrates that the interests of consumers 

and manufacturers are not aligned. Why can't the courts allow rivals to battle to any 

extent? Fighting for the truth has no negative consequences. The courts are not 

permitted to intervene in such instances. It would have been better if economic disputes 

were limited to the marketplace, as Lord Diplock stated in Erven Warning, B.V. Vs. 

Townend and sons (Hull) Ltd166. 

 
166 Erven Warning, B.V. Vs. Townend and sons (Hull) Ltd, 1980 RPC31 
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● When it comes to imposing or awarding damages in matters of product disparagement, 

or for that matter grave injury to the competitor by way of Comparative advertisement 

Injunction is deemed to be the only remedy available to the court, and the most 

significant argument in its favour is that it removes the abusive advertisement from the 

market. However, in my opinion, imposing only an injunction is not enough, the court 

should invoke Section 499 of IPC, 1860 in cases of disparagement and allow for 

corrective advertisements rather than just stopping them to advertise. It is because 

disparagement is almost considered as defamation in many cases. By imposing this 

section, it will be imprisoned for a term of 2 years or fine or both. 

● The Consumer Protection Act of 1986, while widely regarded as a successful regulatory 

instrument, has proven ineffective since it excludes competitive producers and sellers 

from its scope. On the other hand, the traditional view that our courts had followed for 

nearly 10 years fell short of meeting the demands of consumer justice. In the advertising 

industry, self-regulation has been reduced to a purely advisory function; there are no 

enforcement mechanisms in place to ensure compliance with their directives.  

● Small and medium-sized businesses may gain from the liberalisation of comparative 

advertising because it is one of the ways for the manufacturers to make their products 

known in a crowded market. 

● A Manufacturer or advertiser is allowed to puff their products without defaming their 

competitor’s products or services, they can even use the superlative statements which 

are actually not true. Thus, they are perfectly allowed to advertise their products and 

services by comparing it with competitors.  

● The Trademark Act's infringement provisions are not sufficient. The regulations 

regarding trademark infringement in various instances are extremely confusing. As a 

result, such matters must be handled individually based on the facts of the case of each 

incident. 

● In my view, Indian trade should adopt the formula of reasonable and reliable evidence 

implemented by foreign countries, as making unsubstantiated and unsupported claims 

about products without any evidence violates the duty to protect consumers from 

deceptive practices employed by traders. 

● The statute governing the ASCI's jurisdiction in dealing with complaints is currently 

unclear. While it is clear that the ASCI has the authority to issue recommendations, it 

is unclear whether the ASCI has the authority to arbitrate disputes and award damages 
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to the complaint. To have a sound legal foundation, the author thinks that the statute 

should be more focused, bringing more clarity to the ASCI's role and allowing it to 

respond to complaints more quickly and also the authority has to be given the power to 

award damages and punish the wrongdoer.  

● Finally, a powerful idea that might be adopted or governed by the courts is to examine 

the complaints of advertisers, companies, and firms who are experiencing problems as 

a result of CA under the "Consumer Protection Act," which is now absent. This would 

provide a dual advantage to the competitive arena, as it would serve to balance the 

opinions of customers and enterprises that are being scrutinised by their competitors. 

By concluding with suggestions, I would like to brief on how comparative advertisement can 

be used in an effective way without inculcating risk of IPR infringement.  

Always choose your words with caution: For example, claiming to be "No. 1" or "leading" 

will often be interpreted as claiming to have the most sales (best-selling). This implies that just 

before running the ad, the marketer must have concrete proof of that reality. Similarly, claims 

to be "most effective" might be objective assertions that require strong data to back them. 

Be sure to have evidence to back up your assertions/claims: If a claim is misleading or 

wrong and the advertiser is aware of it, the advertiser may be subject to the injury of reputation. 

Comet, the now-defunct electronics shop, experienced exactly this. Comet had run a series of 

advertisements suggesting that its prices were cheaper than its competitor, Currys, but it was 

untrue. Currys requested and was granted an injunction against false claims by Comet.  

Always make like-for-like comparisons: There was a recent case in which the European 

Court of Justice held that a comparison of supermarket prices between items sold at the 

advertiser's large stores versus identical items at the competitor's local/metro stores did not 

comply with the CAD. In this case, there were no comparisons made between items sold in the 

advertiser's large stores. Advertisers have also run into problems when comparing their high-

end, premium product with a competitor's lower-end product, despite the fact that there is an 

exact substitute. 

Avoid using competitor logos or other potentially copyrighted works in comparative ads.:  

It's also possible that the individual who created the copyright work will claim' moral rights,' 

which would be considerably more dangerous. The court found both advertisers to be in 
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violation of CAD when they used competing magazines' covers in an advertisement for their 

own product, although these cases are rather old and predate the CAD. However, in this 

situation, the precedent is still relevant as both advertisers were found to be in violation of the 

law. 

Check that the advertisement's statement is genuine: Many times, an advertiser's claims are 

capable of being backed up but the ad isn't verified.  

6.3 Hypothesis tested  

Hypothesis: There are no effective statutes to balance or to penalise the issues relating to 

protection of consumer interest, and trademark infringement simultaneously.  

Yes, there are no effective statutes that govern all these aspects under one legislation. Section 

29(8) and 30(1) of Trademark Act, 1999 addresses the issues relating to trademark 

infringement in respect to Comparative advertisement. However, specific legislations/statutes 

are required to address the issues at the earliest with proper remedial measures and 

compensation. An evaluation of ASCI code reveals that it lacks basic measures and 

provisions. Even if there is a violation of the rules, the Advertising Council is powerless to 

intervene. The Indian Advertising Standards Council lacks the punishment component that 

would ensure that advertisers adhere to the established code. It also lacks the authority to 

regulate the broadcast of ads on television. Also, the MRTP Act of 1969, which has since been 

repealed, included unfair trade practises. As a result, the Consumer Protection Act of 1986 is 

the only option, but the victims are enterprises rather than consumers. As a result, they would 

not fall under the category of customers, giving them an advantage in approaching the 

consumer forum. 

6.4 Research Questions and Answers  

 6.4.a Do Comparative advertisements between products come under the ambit of right 

to freedom of speech under the Constitution of India?  

Yes, Comparative advertisements between products come under the ambit of right to freedom 

of speech under the constitution of India.  The courts have time and again held that depriving 

access to advertising would violate the right to freedom of speech and expression under Art. 

19(1)(a) of Indian Constitution. To substantiate this, the court in Hamdard Dawakhana v. 
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Union of India167 held that commercial speech is entitled for protection under freedom of 

speech and expression with regards to comparative advertisement. In Tata Press ltd v. 

Mahanagar Telephone Nigam Ltd168 the Hon’ble Court ruled that just because a business 

person makes a commercial statement, he shall not be deprived of the fundamental right to 

freedom under Art. 19(1)(a). The Hon’ble supreme court also held that by facilitating free flow 

of commercial information in the country it will educate the general public. In Dabur India Ltd 

v. Wipro ltd169, the court was of the opinion that the freedom of speech can be exercised 

virtually without defaming the products of competitors.   

6.4.b Is it permissible to disparage the goods of other competitors while puffing up their 

own products? (OR is it necessary to draw a thin line between Puffery and 

Disparagement?) 

The Courts have defined ‘disparagement’ by saying that a manufacturer can say anything to 

suggest that his goods are better than his competitors' and that, in certain cases, he may also 

puff up his own products without giving the trader of the other product any reason to sue, as 

there is no defamation or disparagement of that product. The manufacturer can never say 

anything negative about the competitor’s product so as to puff his own goods. The researcher 

has discussed many cases on Puffery and disparagement like, Reckitt and Colman of India ltd 

v. M.P. Ramachandran and Anr170, New pepsodent v. Colgate171, which smartly muted the 

voice of consumers in the advertisement which led to defaming the product of plaintiff, In 

Dabur India ltd. V. Colgate Palmolive India Ltd172, case also the defendant puffed his product 

as 16 times less abrasive and non-damaging and simultaneously spoke about the adverse effect 

of using plaintiff’s product, which obviously led to disparagement and thereby the court had to 

order for an injunction. Therefore, comparative advertising cannot be allowed if its sole 

purpose is to dishonour or defame the trade name of the competitor. Even the Indian 

Constitution under Art 19(1)(a) impliedly prohibits those advertisements which undermine or 

defame the competitor’s rights and reputation.  

 
167 Hamdard Dawakhana v. Union of India, 1960 AIR 554 

168 Tata Press ltd v. Mahanagar Telephone Nigam Ltd, 1995AIR 2438 

169 Dabur India Ltd v. Wipro ltd, 2006(32) PTC 677.  

170 Reckitt and Colman of India ltd v. M.P. Ramachandran and Anr, 1999(19) PTC 741 

171 New pepsodent v. Colgate, (1998) 1 compL 171 

172 Dabur India ltd. V. Colgate Palmolive India Ltd, AIR 2005 Del 102 
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According to Article 3A of Directive 97/55/EC (1997) has laid set a of requirements before 

airing the comparative advertisements in public. One among the several is, CA should not 

denigrate or disparage the products of competitors. Article 4 of Directive 2006/114/EC of the 

European Parliament and the council, concerning misleading and comparative advertisement, 

says comparative advertising shall only be allowed if it does not discredit or 

denigrate(disparage) the trade names or trademarks of the competitor. However similar facts 

are followed in the UK as well. For that matter, even the Lanham Act, 1946 also prohibits 

disparaging the competitors’ products.  

6.4.c Whether a false or misleading statement of fact about a well-known product is 

permitted under the pretext of comparative advertisements?   

No, a false and misleading statement of fact about a well-known product is not permitted under 

the pretext of comparative advertisements. 

Misleading and false claims have not been clearly defined related to comparative advertisement 

under any statute for that matter. But under section 2(28) of The Consumer Protection Act, 

2019 it does define misleading advertisement but it is too vague to understand in the perspective 

of comparative advertisement. However, the term Misleading under Section 43(a)(1) of 

Lanham Act, 1946 has even covered false claims. Even the FTC bans misleading information 

of well-known products in advertisements. Under the Lanham Act, it is upon the challenger to 

prove that there was a false or misleading advertisement that has threatened and caused 

irreparable damage to avail injunctive relief. However, if he wants to claim monetary damages 

then the challenger has to show a higher burden of proof. In the Schick Inc case, where the 

advertisement portrayed false and misleading implications by comparing their product with 

their competitor Flexomatic shavers had to withdraw the advertisement due to legal battle. 

Denmark (USA) allows only those product comparative advertisements which are not 

misleading. In the UK there is a regulation on misleading advertisement called “Control of 

misleading Advertisements Regulations 1998” to prohibit false and misleading claims in the 

advertisements. The treaty of Rome also protects the consumer interest against misleading 

advertisements. Misleading facts about the product in an advertisement first appeared in 

European law in 1975. The CAD mandates that a Comparative advertisement must not mislead 

or create confusion. They also have a separate directive known as Directive 2006/114/EC of 

the European Parliament and the council, concerning misleading and comparative 

advertisement.  
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However, in India most of the time it is the celebrity who advertises the product on behalf of 

the industry/company, thus it is him who will have to be liable for claiming misleading and 

false advertisements to the consumers. The researcher has also explained examples like 

Amitabh Bacchan who was held liable for pan masala. Under the ASCI, there is CCC which 

orders to eliminate or change any misleading or false facts/claims in an advertisement. For 

example, ASCI had to ban Vicco Turmeric case as it gave false information about the product 

without giving evidence. In Procter and Gamble home products v. Hindustan Ltd173, one of the 

grounds to check the disparagement before awarding injunction was to check whether the 

comparative advertisement is falsely misleading? Even in Colgate Palmolive (India) Ltd v. 

Anchor Health and beauty care Pvt. Ltd174 the Delhi High Court held that the advertisers are 

not supposed to include misleading, or deceptive claims in their ads.  

Recently, in 2022 the Central Government has issued guidelines related an endorser giving 

Misleading advertisements including those claims which woo consumers and specially those 

advertisements which target the Children. If any Endorser contravenes these guidelines, then 

he shall be liable to pay up to 10lakh and for subsequent contravention penalty up to 50 lakhs.   

 

 

 

 

 

 

 

 

 

 

 

 
173 Procter and Gamble home products V. Hindustan Ltd, CS (OS) – 459/2016 

174 Colgate Palmolive (India) Ltd v. Anchor Health and beauty care pvt ltd, 2009 (40) PTC 653 

https://lawsikho.com/course/diploma-intellectual-property-media-entertainment-laws
https://lawsikho.com/course/diploma-intellectual-property-media-entertainment-laws
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