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THRAET TO INDIGENOUS RIGHTS THROUGH BIOPIRACY: AN 

ANALYSIS OF THE INDIAN LEGAL FRAMEWORK.                                                      

CHAPTER 1 

                                                 INTRODUCTION                        

 1.1 ABSTRACT 

Bio piracy is the illegal exploitation of genetic information from plants, animals, as well as 

other natural resources that have been found and developed for a long time but are now held 

by firms and manufacturers due to patents. Biopiracy violates domestic laws as well as 

international conventions, it does not recognize the rightful owners of the resources or the 

traditional knowledge and does not compensate the owners and use them for commercial 

benefit. There is a need to stop biopiracy, as it prevents indigenous groups or communities 

from using or exporting their traditional knowledge or resources that they conserve. 

The dissertation focuses on the threats posed by biopiracy and the need to protect a region or 

the community and the knowledge belonging to them which is often stolen and claimed for 

unfair profit of the patent. Effects of biopiracy, recent cases of global biopiracy, provides a hint 

that there is a need to protect rights of the indigenous and the traditional knowledge by 

establishing an efficient protective Regime. The dissertation also examines the Indian legal 

framework for protecting indigenous rights and traditional knowledge, as well as several other 

traditional rules for protecting intellectual property rights such as patents, trademarks, trade 

secrets, and copyrights, among other things. It also focuses on the creation of a unique system 

for the preservation of traditional knowledge, national access to benefit sharing, and a variety 

of contractual and non-contractual agreements, as well as a customary and common law 

regime.  

It also focuses on the limitation of intellectual property rights in protecting traditional 

knowledge and the need to recognize customary rights of indigenous people, recognition of 

land rights, compliance and enforcement 

KEY WORDS: Biopiracy, traditional knowledge, indigenous, biological resources, 

intellectual property, sui generis system. 
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1.2 INTRODUCTION 

The unlawful or unauthorized use of biological resources for commercial benefit without 

paying the required compensation neither to the government nor to the people of a particular 

territory or country is called biopiracy. Knowledge and innovation have never been considered 

private property by the indigenous people. This has led to dissemination of both biodiversity 

and knowledge about it throughout the globe. Many of the developed countries are exploiting 

the traditional knowledge and biological resources of indigenous groups of other developing 

or underdeveloped countries by obtaining patents on innovatives obtained from their resources. 

When patents are applied unjustly on genetic resources and traditional knowledge, this is 

known as biopiracy. Biopiracy is the theft or appropriation of genetic resources, notably plants 

and other biological components, via the patent process. 

Today, these indigenous people are being punished and their rights have been violated by 

corporate bio pirates claiming ownership rights to the resources and knowledge through 

patents. Indigenous groups are barred from accessing and utilizing their natural resources and 

traditional knowledge, which has been protected and cultivated, resulting in the extinction of 

traditional knowledge.  

The need for legal acknowledgment of the interests of traditional knowledge holders, who are 

primarily India's traditional and indigenous peoples, is imperative. The indigenous groups and 

the tribal people who adopt appropriate measures to conserve biodiversity are to be recognised 

and they deserve compensation to be paid. 

The other countries claim patents and we have to fight for those that are claimed by them like 

basmati, neem, turmeric etc., unless and until we protect our own traditional knowledge of the 

country. It is a very complex procedure pertaining to the issues relating to protecting, 

compensating and recognizing the traditional knowledge embedded in the biological resources. 

The models are still being developed and evolved for protecting traditional knowledge. 

Traditional Knowledge that belongs to a particular country or the community is stolen and 

claimed patents, which results in the hampering of the use of these resources in the area of its 

origin. The benefit will be unjustly claimed by the patent owner, and the patent will be asserted 

and issued unlawfully and unfairly, disrupting an organized process. 
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1.3 RESEARCH PROBLEM 

Traditional knowledge has to be protected immediately. The issue of biodiversity may not be 

addressed; but, it is necessary to conserve biological resources, traditional knowledge, and 

indigenous populations' rights by establishing the necessary institutional and legal framework 

at both the national and international levels. There is a need to assure national access to benefit 

sharing that results from the commercial utilization of biological resources and traditional 

knowledge and the resulting excessive profits. The resources' ideas and techniques must be 

included in the traditional intellectual property system. A robust national sui generis 

mechanism for the protection of TK-related genetic resources that is to be included into 

international negotiations. 

1.4 RESEARCH OBJECTIVES. 

1. To critically analyze the laws for protection of Traditional knowledge in International 

and National level.  

2. To find various lacunas in national regimes and to identify gaps and opportunities for 

protection of indigenous rights. 

3.  To study the instances of biopiracy and protection measures of traditional knowledge 

in India. 

4. To study the need for adopting a legislative framework to deal with the issue of 

biopiracy and protection of indigenous rights. 

 1.5 RESEARCH QUESTIONS 

1. How far are the conventional IP protection regimes competent to protect traditional 

knowledge and associated genetic resources? 

2. Why is there a need to formulate legislation for protection of traditional knowledge?  

3.  What are the various issues relating to biopiracy on traditional knowledge in India?  

4.  What protection is granted to the traditional knowledge holders in India? 

5. How can benefits be disseminated to traditional communities under the benefit sharing 

mechanism?  
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1.6 SCOPE AND LIMITATION OF THE STUDY 

The study's goal is to develop a one-of-a-kind framework for safeguarding indigenous customs 

and genetic resources, allowing for a stronger focus on access and benefit sharing. This will 

result in the establishment of an effective national legal system for the protection of traditional 

knowledge and associated genetic resources, as well as the prevention of theft and recognition 

of traditional community rights. 

The scope of the study is limited to India and is an analysis of the Indian legal system for 

protection of indigenous rights. 

1.7 HYPOTHESIS. 

The existing legal framework in India is not adequate to protect biopiracy and rights of 

indigenous people. 

 1.8 METHOD OF RESEARCH  

The research methodology adopted for this dissertation is a doctrinal method of research. 

Doctrinal method of research is conducted based on the secondary sources which includes 

secondary methods of data collection like text books, journals, statues, cases, articles and 

policies, etc., 

1.9 MODE OF CITATION 

The mode of citation followed by the researcher to write this dissertation is HARVARD 

BLUEBOOK 21st edition. 

1.10 LITERATURE REVIEW 

●        Dr. Vandana Shiva, “Biopiracy the Plunder of Nature and Knowledge”: North 

Atlantic books 1999. 

The author writes on the dangers of intellectual property rights over life forms, she 

states that it is not fair for the corporations to enter the indigenous communities and 

take advantage of the knowledge of indigenous groups and make profit of millions 

leaving behind the original knowledge. This act has to be given more attention. There 



18 
 

is a need to well define immediate forms of property rights, the way knowledge can be 

protected by private patenting. She says that the knowledge is being exploited and 

appropriated and later has been claimed for patenting under intellectual property rights. 

She also focuses on how international institutions and governments promote this theft 

and abuse. It focuses on free Trade and the frightening impact of parents on genetically 

modified organisms affecting plants and animals. The author in this book has failed to 

explore many phenomena and the relationship between factors and has connected 

woman with nature which lays emphasis on feminism. 

●        Aravind Kumar, "Biodiversity, Biotechnology and Traditional Knowledge: 

understanding intellectual property rights."  Narosa Publishing House 2010 

     The author covers a broad variety of issues in this work, including the function and 

needs of intellectual property in biodiversity conservation and technological 

transfer, traditional knowledge in the IPR system, biological resources, and 

traditional medicinal knowledge. According to the author, a traditional knowledge 

digital library is a laudable step toward biodiversity and traditional knowledge 

conservation, as well as avoiding theft in patent offices, in order to safeguard the 

country's rich biodiversity. IPRs have emerged as the most powerful rights in 

safeguarding and recognizing humanity's efforts. Globalization, privatization, and 

technological advancement have increased the importance of these rights and made 

people more aware of them. Though the IPR covers a large range, its spread to 

biological resources has been a cause of growing concern on both a local and 

international level. 

●        Vinod Khanna, “Intellectual Property Rights and Traditional Knowledge: the 

Indian Scenario” NLUA vol 3 2013 

The author of the article explains the meaning of the terms "intellectual property" and 

"traditional knowledge," as well as the fact that national action alone is insufficient to 

ensure gains to the preserves, innovators, and owners of traditional knowledge, as well 

as the utilization of that knowledge and the realization of benefits. Additionally, the 

author discusses the fact that national action alone is insufficient to ensure gains to the 

preserves, innovators, and owners of traditional knowledge. All users of this 

information across the globe are responsible for shouldering the burden in order to 
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ensure that the necessary permissions for utilizing the knowledge are obtained, as well 

as a fair distribution of benefits, as demonstrated by traditional biodiversity. This is 

necessary in order to guarantee that the information is used appropriately. In this article, 

the author makes no attempt to investigate the traditional knowledge preservation 

strategies that may be included into the national system. 

●        Swasti misra, “Biopiracy: Ethical legal and political questions in India’’ JLSR 

vol 3 June 2017  

The author in this article stated that the indigenous people have wide knowledge 

regarding their environment. They have the sole authority to protect and maintain the 

cultural heritage and to develop IP over such traditional knowledge and rich cultural 

heritage. It is the duty of the states to take appropriate measures to protect these rights. 

The author looked at some of India's current laws as well as certain international norms 

that might potentially preserve traditional knowledge. To make the international regime 

more effective, transgressions of traditional knowledge or biopiracy must be included. 

The author has expressed the need to be more effective between developed and 

developing economies at international level to eradicate biopiracy. The author in this 

article penned on bringing in effectiveness in the international regime but has failed to 

mention the procedure and the steps to be brought in for progression in the international 

regime. 

 

●        Bency baby T, “Intellectual Property Rights: Bioprospecting, Biopiracy and 

Protection of Traditional Knowledge- an Indian Perspective”  

In this article, the author attempts to give knowledge about national and legal 

intellectual property rights regulations and policies. The preservation of biodiversity 

and the safeguarding of indigenous people's rights are critical. The topics of biopiracy 

and bioprospecting are discussed by the author. For the conservation of traditional 

knowledge, he believes that all types of intellectual property rights, including copyright, 

trademark, industrial design, patents, and unfair competition, are crucial. The author 

fails to address the issues or provide recommendations for safeguarding these resources 

and traditional knowledge. 
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●        Shamana afreen, “Biopiracy and Protection of Traditional Knowledge: 

Intellectual Property Rights and Beyond” WPS 629 sep 2018 

The author in this article has highlighted the need for protection of traditional 

knowledge by analyzing few globally recognized piracy cases. The author discusses 

various ways to protect traditional knowledge and of the view that conventional 

intellectual property rights alone cannot protect these rights. He suggests that not only 

intellectual property rights, the inclusion of a sui generis system which can be included 

into the national legal regime will protect the needs of indigenous communities. 

Adopting domestic legislation would provide the best means to regulate and control the 

exploitation of traditional knowledge from indigenous communities. The author fails to 

discuss the major issues relating to biopiracy, and the misappropriation of traditional 

knowledge under the biopiracy phenomena. 

 

●        Ajeet Mathur, “Who owns traditional knowledge?’ vol 38 economic and political 

Weekly (2003) 

The author in this article provides an overview on the ownership of traditional 

knowledge, and establishes the need for protecting traditional knowledge. 

The author discusses the rights of the traditional knowledge holders and the cases 

concerning biopiracy, the importance and need of traditional knowledge is highlighted. 

The author talks about the ongoing international debate on whether the right to use 

traditional knowledge belongs to the intellectual property right regime or outside. The 

author has failed to speak on the need for adopting a legislative framework to deal with 

the issues of biopiracy and protection of traditional knowledge. 

  

1.11 CHAPTERISATION  

1.11.1. CHAPTER 1: Introduction 

The researcher in this chapter would like to discuss the basic introduction in brief about the 

topic as to what is biopiracy and what is the problem of biopiracy, which also focuses on the 
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synopsis which includes the objectives of the research, framing of research questions, 

identification of the problem, scope and limitations of the research, citation used in writing the 

paper and also report of the survey of the literature. 

1.11.2 CHAPTER 2: International legal Regime with respect to protection of TK 

This chapter deals with the various international regimes and the convention laid down for the 

protection of rights of the indigenous communities and for the protection of traditional 

knowledge  such as World Trade Organization, World Intellectual Property Organization, Food 

and Agriculture Organization, International Union for Protection of New Varieties of Plants, 

The Convention on Biological Diversity, International Labor Organization Convention, United 

Nations Declaration on The Rights of Indigenous People, World Health Organization and The 

Agreement on  Trade Related Aspects of Intellectual Property Rights(TRIPS). 

1.11.3 CHAPTER 3: Position of traditional knowledge holder in India: An analysis. 

The words bio piracy, biodiversity, traditional knowledge, and indigenous communities are all 

discussed in this chapter, as well as the distinction between biopiracy and bioprospecting. It 

also includes the knowledge that is being exploited, concerns regarding the misuse of 

traditional knowledge and resources that they conserve, and the persistent demand of 

indigenous communities to protect their rights and traditional knowledge by sharing the 

appropriate compensation for the commercial use of traditional knowledge. All of these aspects 

are included in the chapter. It discusses Indian policy regulation as well as the steps that have 

been implemented to preserve indigenous rights, biodiversity access provisions, intellectual 

property rights laws, and traditional knowledge digital library.  

1.11.4 CHAPTER 4: Indian legal regime and traditional knowledge 

Although in India there is no special law for dealing with traditional knowledge however this 

chapter focuses on the protection given to the traditional knowledge holders by other forms of 

intellectual property rights which has certain relevance on traditional knowledge. The Patents 

Act as amended by the Patent Second Amendment Act 2002, and also relating to provisions of 

the Designs Act 2000, Trademarks Act 1999, Copyrights Act 1952, Geographical Indication 

of Goods (Registration and Protection Act) 1999, Biological Diversity Act 2002, Protection of 

Plant Varieties and Farmers Right 2001 in protecting traditional knowledge and rights of 

indigenous. 



22 
 

1.11.5 CHAPTER-5 An analysis of the cases which have resulted in threat to biopiracy. 

The need for protection of traditional knowledge and rights of indigenous groups and to 

compensate them for the commercial exploitation of the knowledge emerged in India after 

various cases. This chapter deals with the global piracy cases like the basmati case, Quinoa 

case, neem case, turmeric case, ayahuasca case, hoodia case, Ebola bean case and various other 

global cases of piracy for discussing the need for protection of indigenous right and the 

mechanism of benefit sharing.  

1.11.6 CHAPTER-6 Conclusion and Recommendations 

This chapter discusses the researcher's ideas for protecting indigenous rights and traditional 

knowledge through establishing customary and common law regimes. By recognizing 

customary rights, land rights, and related national and international laws, pass a law to conserve 

traditional knowledge. India's WIPO, IGC stance in light of national interest and comparable 

nations' positions. It also deals with answering the research questions and testing hypotheses.  
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                                                        CHAPTER 2 

INTERNATIONAL LEGAL REGIME WITH RESPECT TO 

PROTECTION OF TRADITIONAL KNOWLEDGE. 

2.1 INTRODUCTION 

Patents, copyrights, trademarks, and industrial designs are all examples of classic intellectual 

property rights that are awarded to a person in exchange for monopoly rights for a certain 

period of time. The work enters the public domain when the statutory protection term expires. 

Other types of intellectual property, on the other hand, are controlled, generated, and held by 

communities; traditional knowledge is one such community-owned intellectual property that 

has been handed down the generations from time immemorial. Traditional knowledge is a 

result of need based actions of certain communities which remain far from urbanization and 

civilization. 

The ongoing debate with respect to commercial exploitation of the traditional knowledge is by 

the multinational companies which belong to the developed countries. Developing countries 

and underdeveloped countries' traditional knowledge is being exploited by the developed 

countries. And such exploitation affects the interests of the communities who are the owners 

of rich heritage. 

The main goal of countries around the world drafting and ratifying various international 

instruments is to prevent traditional knowledge misappropriation, misuse, and unauthorized 

use, control of traditional knowledge use outside of the traditional and customary context, fair 

and equitable benefit sharing, and encourage tradition-based innovation.1 It also aids in the 

prevention of misuse of protected traditional information and promotes the development of 

traditional-based innovations. Indigenous peoples' rights are protected by international 

agreements, which seek to transmit knowledge to benefit holders of traditional knowledge for 

economic growth and to maintain their rights and duties. 

Almost every field has some traditional knowledge. For example, it could be knowledge about 

how to manage natural resources in a sustainable way, traditional architecture and building 

                                                           
1 Marisella ouma, Why and how to protect traditional knowledge at the international level, 6 IJLR 

6,(2016) 
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techniques, traditional music, art, and ways to make and use instruments, medical knowledge 

and knowledge about how to use plants, herbs, minerals, and animals, traditional hunting and 

tracking skills, and traditional models of conservation of nature and biodiversity.2 

Particular instances of traditional knowledge include 

1. The application of turmeric for wound healing in India 

2.  Consuming the hoodia plant to prevent hunger and thirst in the course of hunting by 

the San tribe people in Kalahari desert.  

3. Application of traditional methods of cattle breeding in Mongolia. 

The main goal of international instruments is to promote training and capacity building so that 

traditional knowledge can be protected in developing countries, especially the least developed 

ones. Promoting fair and equal sharing of the benefits that come from traditional knowledge 

among the local and traditional communities. Indigenous and the minorities are the people who 

are often exploited and therefore there is a need for international protection of these indigenous 

groups who are exploited economically, politically, socially and culturally. 

International commitments such as the “World Intellectual Property Organization (WIPO)” 

(1967), “the World Trade Organization” (WTO) (1995), “the Food and Agriculture 

Organization” (FAO) (2001), “the International Union for the Protection of Plant Varieties” 

(UPOV) (1968), and “the Convention on Biological Diversity” (CBD) (1993) are doing a lot 

of work on the relationship between intellectual property standards and the practices of 

indigenous groups. People use terms like "indigenous knowledge," "traditional knowledge," 

and "folklore" to describe the results of these practices. There are many variations on these 

basic themes, such as "indigenous intellectual property," "traditional knowledge, innovations 

and practices," and "traditional ecological knowledge."3 

2.2 INTERNATIONAL REGIME 

2.2.1 WORLD TRADE ORGANIZATION. 

                                                           
2 Asiia sharifullina Gazizova, Protection of Traditional Knowledge: the work and the role of 

International Organisations and Conferences, 9 IJHE 95, 95 to 99 (2002) 

3 Peter dharos, Towards an International framework for the protection of traditional group 

knowledge and practice, Geneva 4-5 February 2004. 
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The TRIPS agreement, or “Trade Related Aspects of Intellectual Property Rights”, is one of 

the most successful and comprehensive international institutions for the protection of 

intellectual property rights. This agreement, on the other hand, has no provisions for the 

conservation of traditional knowledge. Traditional knowledge protection laws, on the other 

hand, may be construed in a number of ways and can be classified as patents, copyrights, 

trademarks, geographical indications, design laws, and plant variety protection.4 

2.2.1.a Patent protection of traditional knowledge 

 For the protection of traditional knowledge through patent the main requirements is the 

invention to be patentable, that is  the invention should possess qualities of novelty, newness 

and non -obviousness and also the invention should be capable of industrial application. 

Exception for an invention to be patentable is that the invention should not be a mere discovery 

of an art. These essentials required for a patentable art are not mentioned in any of the 

international instruments therefore their application to traditional knowledge is a matter of 

potential flexibility in respect of national legislation. Traditional knowledge is considered to 

be discovery of nature rather than an invention. If the person had developed an innovation 

which can be patentable but not necessary such person would want the innovation to be 

patented or would have necessary reports to be patented. Even though certain components of 

traditional knowledge are theoretically patentable, the absence of actual use of the patent 

system or a decision not to utilize it because the form of protection is incompatible with the 

needs of traditional knowledge holders may be considered as a gap in protection of TK. With 

respect to the traditional knowledge are the traditions that are being passed down through 

generations privately with a particular indigenous group or local communities and when the 

patent is granted with regard to any of the traditional knowledge there has to be prior disclosure 

of art which are relevant in determining the novelty, non- obviousness and patentable art.  

2.2.1.b Trademarks 

The protection of trademarks in the international instruments is by granting protection to 

various distinctive marks such as the service marks, certification marks, collective marks and 

conventional trademarks. The protection of trademarks cannot protect traditional knowledge in 

                                                           
4 Scooping Paper, Protection of Traditional Knowledge in India FITM 2, (2018). 
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particular but provides for an indirect protection by not allowing for the protection of certain 

distinctive marks, symbols, words, certification marks, or community endorsement to a 

particular place where they have applied to other products and services which belong to the 

traditional knowledge. These marks can be granted protection through defensive manner 

through various legal mechanisms in a way by opposing or legal challenging of registrations 

which amounts to misleading, misappropriation or deceptive use of traditional knowledge and 

its related symbols or words.  The conventions provide for certain procedures to be followed 

to apply for refusal or invalidation of marks which are against public policy and morality. These 

procedures are also followed in certain cases to revoke the registered trademarks which are 

offensive to the indigenous communities.  

2.2.1.c Industrial design law 

Protection of designs are regulated under the Industrial Designs law and does not talk or grant 

protection for traditional knowledge. However, these laws provide protection for traditional 

cultural experiences which form a part of traditional Knowledge. These protection for designs 

laws grants protection for traditional knowledge in an indirect manner especially when the 

designs are related to the system of traditional knowledge in some or the other manner like 

producing tools or other musical instruments for handicrafts. The protection is granted to the 

designs based on the newness and originality and it is also possible to exclude protection for 

technical and functional considerations for designs. Some member states have advocated 

demanding disclosure of the origin or source of traditional cultural experiences, traditional 

knowledge, biological resources, or genetic resources utilized in an industrial design as an 

essential requirement of the application proposed, in the context of the design law treaty.5 

2.2.1.d Copyrights law 

Copyrights law grants protection for the form of expressions but this law does not provide 

protection for traditional knowledge. It is important to address the protection of traditional 

cultural expressions rather than that of traditional knowledge. But however these international 

standards on protection of copyrights provide for an indirect protection of the traditional 

knowledge. In terms of copyright, it may be applied to the description of traditional knowledge, 

                                                           
5 The protection of traditional knowledge: updated draft gap analysis WIPO/GRTKF/IC/39/6 March, 

2019 
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which includes a database, as well as compilations of traditional knowledge, which are 

protected as compilations when they represent original works due to the selection or 

arrangement of their country. However, such indirect protection of traditional knowledge via 

copyrights would not cover the whole scope of traditional knowledge. When traditional 

knowledge is generally communicated through traditional cultural experiences, the protection 

of traditional cultural experiences can be seen as an indirect protection of traditional 

knowledge, such as a sound recording of a traditional performance used to transmit traditional 

knowledge within a community can be seen as an indirect protection of traditional knowledge. 

This legislation would restrict the distribution and access to the record, hence limiting access 

to and dissemination of traditional knowledge expressed via traditional cultural experiences.6 

2.2.1.e Plant variety protection 

Plant variety conservation is not directly addressed in the TRIPS agreement. It mandates that 

governments restrict the patenting of some innovations, such as plants, animals, and biological 

processes, but exempts microorganisms and non-biological and microbiological processes. The 

TRIPS agreement, on the other hand, is largely concerned with the protection of plant varieties 

via sui generis protection, patenting, or both. As a consequence, numerous countries, including 

India, have passed legislation to protect intellectual property rights and traditional knowledge 

relating to plant varieties. Article 27.3 (b) of the TRIPS agreement stipulates that this clause 

will be reviewed four years after the WTO agreement is signed. The TRIPS agreement is 

directed by the Doha Declaration to explore the link between the TRIPS agreement and the 

Convention on Biological Diversity, as well as the preservation of traditional knowledge and 

folklore. Some developing countries are keen to re-examine the implications of allowing life 

to be patentable, including the impact of patenting genes, viruses, and other living beings. As 

an amendment to Article 29, a few developing countries proposed to the WTO that applicants 

registering for patent inventions disclose the source of biological resources used in that 

invention, which also includes requiring patent applicants to disclose the source from which 

such genetic resources or biological resources associated with traditional knowledge were 

obtained. 

2.2.1.f Geographical Indications 

                                                           
6  Id. at 16  
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“The agreement on Trade-Related Aspects of Intellectual Property” (TRIPS) allows for two 

distinct methods of conferring protection on geographical indications; the first is in the form 

of goods, and the second is in the form of wines and spirits. “The Trade Agreement on 

Intellectual Property Rights” (TRIPS) mandates that the TRIPS council draft guidelines for the 

creation of a global register of geographical indications for wine. The degree of protection 

afforded against the loss of traditional knowledge and geographical indicators is proportional 

to the degree to which the traditional knowledge held by the society as a whole is acknowledged 

and safeguarded against inappropriate usage. 

2.2.2 WORLD INTELLECTUAL PROPERTY ORGANISATION. 1967 

The current international organization for protection of intellectual property was made during 

the industrialization and it was developed eventually. WIPO was established in the year July 

14th, 1967 which was signed at Stockholm. It is a body designated as an exclusive body of the 

United Nations and also acts as a complementary body within the World Trade Organization 

for promotion and protection of IPRs. WIPO headquarters is in Geneva. WIPO's major goal is 

to promote and preserve IPRs across the globe, And also to harmonize them. For  Legislation 

and processes governing intellectual property at the national level WIPO's goals include 

providing assistance with respect to legal and technical issues to the underdeveloped and 

developing countries, promoting development measures aimed at facilitating the efficient 

protection of IPRs around the world, and encouraging the conclusion of international 

agreements aimed at promoting intellectual property protection. To gather and disseminate 

information about intellectual property protection, to conduct and promote research in the field, 

to publish the results of such research, and to maintain services that facilitate international 

intellectual property protection, such as registration in their field and the publication of data 

and information about registration. In international and national law, WIPO offers two types 

of protection for traditional knowledge: positive protection and defensive protection. 

2.2.2.a. Positive protection: Article 10bis of the Paris convention discusses unfair 

competition, which may help to protect traditional knowledge against unfair exploitation, as it 

creates a degree of confusion in the origin of the product's trademark, and ensures the protection 

of traditional knowledge by providing or recognizing trademarks for the goods manufactured 
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using various traditional methods, thereby capitalizing on the accumulated expertise.7 If the 

know-how belongs to the group of people.  Trademark protection is granted in the form of 

collective trademarks. Collective trademarks are one which belongs to a procedure group and 

which makes it possible for members of this group to promote their products under the 

collective trademarks.8 

The protection granted to GI also makes it possible to ensure protection of the TK among the 

indigenous peoples and local communities indirectly. Granting recognition to a geographical 

place or the origin of the products which are related to a particular element of the manufacturer 

place of origin and gives protection to the products and services for such human element and 

know- how. The protection of indications of the origins and products can be an efficient tool 

for safeguarding cultural inheritance and traditional knowledge. By ensuring protection of 

geographical names and origin local traditions and know-how are safeguarded.9  

2.2.2.b Defensive protection: Traditional knowledge by way of defensive protection could be 

protected by way of granting monopoly rights in the existing IP through patents, trademarks, 

geographical indications, trade secrets, copyrights, industrial designs and plant varieties 

protection. The provisions in these laws are to be in such a way that it provides protection 

against misappropriation and the misuse of traditional knowledge. All the above loss comes 

under the defensive protection except for that of geographical indications and insurance 

protection against misappropriation and the use of traditional knowledge.10  

WIPO aims to provide to the local communities and the government to participate effectively 

and also it is responding to the requests by the communities and the government in providing 

practical assistance and technical advice in this way WIPO is responding towards the protection 

of TK, TCEs and in protection of the genetic resources. 

                                                           
7 WIPO/GRTKF/IC/36/INF/7B April, 2018. 

8 Intergovernmental Committee on Intellectual Property and Genetic Resources, Traditional Knowledge and 

Folklore WIPO/GRTKF/IC/12/5(b) February 2008, 108. 

9  Intergovernmental committee on Intellectual Property and Genetic Resources, Traditional Knowledge and 

Folklore WIPO/GRTKF/IC/11/5(a) July 2007. 

10 Id. at 109 
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WIPO's primary mission is to help in the development and strengthening of national and 

regional systems for the preservation of traditional knowledge and related activities.11 WIPO 

has also prepared a guide to intellectual property for indigenous people and local communities 

along with explanation and example as to how indigenous people and local communities are 

using the intellectual properties successfully in preventing misappropriation and in protection 

and promotion of their culture and creations. 

2.2.2.c Traditional knowledge: WIPO aims at documenting TK to stop in developing the 

countries on sui generis system for protection of traditional knowledge efforts are being made 

to take initiative to document traditional knowledge so that it can be accessed easily through 

internet which lead to preventing misappropriation and used in place that were is intended by 

its holders, it can also protect traditional knowledge by providing a confidential record reserve 

for the community only12. This documentation of traditional knowledge helps in the defensive 

method of protection of TK. WIPO has come up with an initiative in preparing a guide for 

documenting TK known as 'Documenting Traditional Knowledge: A toolkit' in which it 

provides for the guidelines as to having to undertake a traditional knowledge documentation 

exercise. 

2.2.2.d Traditional cultural expressions: WIPO is of the opinion that protection of traditional 

cultural expressions (folklore) helps in contributing to the development of the economy, it also 

encourages cultural diversity and also in preserving cultural heritage. The cultural heritage and 

the diversity can be protected in the form of TCEs through the existing legal regime of 

intellectual property system via copyrights and its other related rights, industrial designs, 

trademarks and through appellation of origin. The distinction marks and the appellation of 

origin helps in the identification of the authenticated indigenous arts. WIPO aims at 

establishing a special legislation for the registration system for protection of TK and TCEs. 

                                                           
11wipo/int/edocs/pubdocs/en/wipo_pub_933_2020.pdf.  

12International Workshop on free, prior and informed consent and indigenous peoples PFII/2005/WS.⅔ January 

2005 
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WIPO has its contribution for the field of TCEs which includes a hands-on training program 

on cultural documentation and management. WIPO has also taken initiative to prepare a guide 

on IP and the safeguarding of traditional culture addressed to museums, libraries and archives.  

2.2.2.e Genetic resource: Genetic resources are not intellectual property since they were not 

created by human brains and so cannot be protected directly. However, if the genetic resources 

associated in the form of traditional knowledge are eligible for protection and other intellectual 

property systems either in the way of patent or if it's related to research in creation of new plant 

varieties than in the form of sui generis system. Genetic resources are also subject to access 

and benefit sharing regulations and with various international legal and policy frameworks. 

WIPO aims at prevention of erroneous patents which are the inventions based on genetic 

resources are patentable. WIPO has adopted policies which aim in protecting the genetic 

resources available and also aims on the prevention of erroneous patents which are being 

granted on the inventions which are of the basis of genetic resources or TK associated with it 

which does not comply with the essentials required for the granting of patents or for the product 

to be granted patentability. These essentials involve newness, non-obviousness, inventiveness 

and which are capable of industrial application. 

The establishment and execution of a variety of legal and practical procedures, such as 

databases and other information on genetic resources and related traditional knowledge, is 

required for protection. WIPO has developed research that collects practical and empirical data 

on patent disclosure requirements for GRs and TK. This section covers various elements of 

intellectual property, such as mutually accepted conditions for fair and equitable benefit sharing 

requirements. WIPO took the initiative to create a database for the appropriate contractual 

procedures, as well as a guidance for intellectual property concerns in access to benefit sharing 

agreements. There are ongoing discussions among WIPO members to develop an international 

legal system to provide sui generis protection for TK and to define the meaning of the terms 

TK and TCEs because there are no international instruments for the protection of TK and 

traditional cultural expression, and also to define who are all the persons who comes under the 

right holders, to define how the communities can claim the benefits, to resolve the community 

disputes and their rights liabilities and exceptions to be included.13 

                                                           
13  wipo.int/pressroom/brief/tk_ip.html. 
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2.2.2. A PATENT COOPERATION TREATY, 1978 

The PCT was concluded in the year 1970 and came into force in the year 1978 and PCT is 

administered by WIPO. The primary goal of the PCT is to provide a standardized method for 

submitting patent applications across the globe. Instead of submitting individual applications, 

the PCT intends to gain patent rights in any number of member nations by filing a single 

worldwide application. The process of PCT is divided into two phase one is the provisions of 

the treaty helps in governing the prosecution and processing of the application will stop if there 

is any issue with regard to the traditional knowledge the PCT raise issue for protection to the 

extent where countries are free to create rules relating to disclosure of origin of traditional 

knowledge which has an impact on international face and also raises concern during the 

international face to identify property search inventions based on TK. 

The PCT discusses the requirements of national law with regard to compliance and 

requirements pertaining to the form or other contents of international applications that vary 

from or are in addition to those set for in the treaty and regulation. Although the regulations 

allow applicants to submit some declarations, PCT determines the permitted contents of an 

international application.14 The statement addressing the source of traditional knowledge 

utilized in the invention is not one of the declarations specified in the international application 

form concerning national patent offices. 

If the source of traditional knowledge is not revealed, the PCT also permits patent offices to 

invalidate National phase applications or revoke resulting patents. The PCT provides that the 

designated office may reject an application if the applicant for the designated state is not 

entitled under that state's national law to file a national application because he is not the 

inventor of the international applications.15 

Since the PCT identifies inventions that are derived from and anticipated by traditional 

knowledge as a form of defensive protection of traditional knowledge to prevent infringement, 

and since the disclosure of the source of traditional knowledge is crucial in determining 

whether the named inventor in the international application had legitimate inventor ship rights 

                                                           
14 Regulation under the Patent Cooperation Treaty. rule 45bis. 

15 Patent Cooperation Treaty at article 27(3). 
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in accordance with the national of the PCT, the PCT mandates that each international 

application shall be subject to the disclosure of the source of traditional knowledge.16 

The main goal of PCT is to find as much relevant prior art as possible before the authorization 

authorities cancel the necessary paperwork. 

The PCT international searching authorities started to include journals of traditional knowledge 

in the PCT minimum documentation list of 14 publications in 2004. The protection of 

traditional knowledge is affected by the PCT minimum documentation requirements when new 

traditional information is added to the list. This helps ensure that cultural practices and 

knowledge are preserved. Both the international framework and the PCT encourage the use of 

patents to protect traditional knowledge, but they do so with certain limitations. The agreement 

opens the door for countries to pass legislation and take other steps necessary to formally 

implement the protection of traditional knowledge.17 

2.2.3 INTERNATIONAL TREATY ON PLANT GENETIC RESOURCES 

FOR FOOD AND AGRICULTURE (ITPGRFA), 2001 

The idea of farmers' rights evolved inside the “Food and Agriculture Organization”, which led 

to the first spread of the concept of traditional knowledge. The major purpose of this treaty is 

to implement the “Convention on Biological Diversity's” (CBD's) provisions for the fair and 

equitable sharing of the benefits that accrue as a result of the use of plant genetic resources for 

food and agriculture.18  

The treaty acknowledges the importance of local and indigenous populations and farmers in 

the centre of origin and crop variety to the protection and development of plant genetic 

resources, which contributes to the worldwide production of food and agriculture.19  

This treaty, in relation to its national legislation, must protect the rights of farmers. These rights 

must include the protection of traditional knowledge pertinent to plant genetic resources for 

                                                           
16Id. at art. 15(1). 

17 Wrestling Jay, Using patents to protect traditional knowledge 2009. Faculty scholarship paper 118 

18 International Treaty on Plant Genetic Resources for Food and Agriculture. art. 1(1). 

19Id. at art. 9(1). 
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food and agriculture; the right to participate equally in all benefit sharing arising from the 

cultivation of plant genetic resources for food and agriculture; and the right to participate in 

decision-making at the national level regarding matters relating to the conservation and 

sustainable use of plant genetic resources for food and agriculture.20  

Multilateral system of access and benefit sharing—States to establish a multilateral system that 

makes it easier to gain access to plant genetic resources for food and agriculture in a more 

efficient, effective, and transparent manner, as well as to share the benefits derived from these 

resources in a fair and equitable manner. Benefits must be shared equitably, which may be 

accomplished through exchanging information, giving access to technology transfer, 

increasing capacity, and sharing benefits arising out of commercialization.21 

2.2.4 INTERNATIONAL UNION FOR PROTECTION OF NEW 

VARIETIES OF PLANTS (UPOV) 1968 

“The International Convention for the Protection of New Varieties of Plants”, which came into 

place in 1968 and was amended in 1991, which led to the creation of the “International Union 

for the Protection of New Varieties of Plants”. The goal of this convention is to protect the 

breeders' intellectual property rights for new varieties of plants. The UPOV convention doesn't 

have any rules that aim to recognize or protect traditional knowledge or the contributions of 

local indigenous people to plant breeding programmers. However, it does give people the right 

to stop others from using their rights without a license. So, UPOV gives plant breeders 

permission to use their work for private and non-commercial purposes, for scientific research, 

and to make new varieties. These plant breeder rights can be used to stop people from stealing 

“genetic resources” and “traditional knowledge” that goes with them.22 

The goal of the UPOV system is to create a unique system for protecting new plant varieties 

and developing them for the good of society. These varieties must be different from other 

                                                           
20Id. at art. 9(2) 

21 Id. at art. 13(2) 

22SCOOPING PAPER, supra note 4, at 6 
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common varieties and be uniform, stable, and new enough to be recognized. This system 

protects traditional knowledge about plant varieties and other genetic resources in this way. 

2.2.5 CONVENTION ON BIOLOGICAL DIVERSITY, 1993 

“The Convention on Biological Diversity” was signed on May 22, 1992, in Nairobi. It took 

effect in 1993, and people could sign it at the Rio summit that same year. The goal of “the 

Convention on Biological Diversity” is to protect biological diversity, use resources in a 

sustainable way, and make sure that everyone gets a fair share of the benefits that come from 

using biological and genetic resources. This is also meant to give the right people access to 

genetic resources and pass on the relevant technologies. 

According to national laws, it is important to protect and preserve the traditional knowledge, 

innovations, and practices of indigenous peoples and local communities. This includes the 

traditional ways of life when it comes to protecting and using biological diversity. It is also 

important to promote these innovations and practices, which includes encouraging mutual 

benefit sharing that comes from using these resources, innovations, and practices. Access to 

these resources will be given based on terms that both parties agree to. Access to genetic 

resources will always require the informed consent of two or more users who are providing 

those resources, unless the parties agree otherwise.23  

2.2.5.a NAGOYA PROTOCOL ,2014 

The “Nagoya protocol” was signed in Nagoya, ‘Japan’, on October 29, 2010, and it took effect 

on October 12, 2014. The "Nagoya protocol" on access to genetic resources and the fair and 

equitable distribution of benefits from their use and access resulted from the "Convention on 

Biological Diversity." This protocol is about fair and equitable benefit sharing and access to 

genetic resources. Another addition to the Convention on Biological Diversity is the Nagoya 

Protocol. This protocol establishes a clear legal framework for fulfilling the three primary 

purposes of the Convention on Biological Diversity: equitable and fair sharing of benefits from 

the use of genetic resources, equitable and fair access to genetic resources, and the transfer of 

                                                           
23 Convention on Biological Diversity art. 15(5) 
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relevant technology. All of these factors contribute to the preservation of biological variety and 

the sustainable utilization of biological resources.24  

The state must adopt legal, administrative, and regulatory measures to ensure that indigenous 

and local populations reap the advantages of their genetic resources. In terms of domestic law, 

indigenous and local groups' rights to genetic resources must be shared fairly and equally with 

those communities, under conditions that everyone can agree on.25  

According to the laws of the country, the state is obligated to take the necessary steps to ensure 

that the approval and participation of indigenous and local communities are required before 

anyone can gain access to genetic resources in areas where these communities have 

demonstrated that they have the legal right to grant such access.26  

In terms of access to traditional knowledge about genetic resources, each state must take steps 

in accordance with its own laws to ensure that traditional knowledge about genetic resources 

that is protected and kept by indigenous peoples and local communities can only be accessed 

with their prior informed consent, approval, or participation, and in accordance with their 

mutually agreed-upon rules.27  

Regarding compliance with domestic laws or regulations on access and benefit sharing of 

traditional knowledge related to genetic resources, the state shall take significant and effective 

legislative, administrative, and other policy measures to make sure that traditional knowledge 

related to genetic resources used by the people in their area has been accessed with prior 

informed consent for the purposes of benefit sharing.28 Each state that has agreed to this 

protocol must take effective, fair, and proportional steps to deal with situations where it is not 

followed. The state will try to be as corporate as possible in case of an alleged violation of 

domestic access and benefits sharing laws or rules.29  

                                                           
24 Nagoya protocol art. 1 

25 Id at art. 5(2) 

26 Id at art. 6 

27Id at art. 7 

28Id at art. 16(1) 

29 Id at art. 16(3) 
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2.2.6 INTERNATIONAL LABOR ORGANIZATION, 1926 

“The International Labor Organization” was the first UN group to deal with issues of 

indigenous people (ILO). In 1926, “the International Labor Organization” set up an expert 

committee to help develop and raise standards for the protection of native workers. This was 

the main goal of the convention, which was put in place in 1957 to protect indigenous and other 

tribal people in a number of independent countries. It talks about ways to include indigenous 

people in modern ways of making things. 

In June 1989, a new version of the Convention 169 Concerning “Indigenous and Tribal Peoples 

in Independent Countries” was made. This version rejects the idea of trying to get indigenous 

and tribal people to be like everyone else. Instead, it wants to protect them as separate groups. 

Article 2.2(b) of the Convention says that “the government should come up with ways to make 

sure that people's social, economic, and cultural rights are fully realized. This is to protect 

people's social and cultural identities, as well as their customs, traditions, and institutions”. 

Article 5(a) says that “the indigenous and tribal people's social, cultural, religious, and spiritual 

values and practices must be recognized and protected. Also, the kinds of problems these 

people face as groups and as individuals should be taken into account”. 

2.2.7 UNIVERSAL DECLARATION ON RIGHTS OF INDIGENOUS 

PEOPLE, 2007 

“The General Assembly" passed a resolution on the Universal Declaration on September 13, 

2007. The Convention says that indigenous people are the same as everyone else, and that they 

add to the richness and diversity of civilization and culture. When it comes to exercising their 

rights, all of these people should be treated the same and without any kind of bias. This 

declaration is a big step toward protecting, promoting, and recognizing people's rights and 

freedoms. 

The declaration talks about how to protect the traditional knowledge of indigenous people. 

These people have the right to make their own decisions about anything that affects their rights, 

and they have the right to be represented by people chosen by themselves. Indigenous people 

have the right to keep and improve their own organizations for the purpose of decision 
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making.30 According to the World Health Organization, indigenous people and local 

communities have the right to their traditional medicines and to stay healthy. This right also 

includes the right to protect important medicinal plants, animals, and minerals. All of these 

people have the right to use all of the state's health services without discrimination. They have 

the same right as everyone else to be safe and have the best possible physical and mental health. 

And it is the state's job to make sure all of these people's rights are protected by taking the steps 

that are needed.31  

Indigenous peoples and other local communities have the right to protect, develop, maintain, 

and have control over their cultural heritage, traditional cultural expressions, and traditional 

indigenous knowledge. They also have the right to create new forms of traditional and cultural 

sciences, technologies, medicines, seeds, flora and fauna, and knowledge of the property. 

They also have the right to develop, maintain control of, and protect their intellectual property 

over their traditional knowledge and cultural expressions. The state must do everything it can 

to recognize and protect the rights of these native people.32  

2.3 CONCLUSION  

The major goal of these international instruments, as mentioned in the preceding international 

instruments, is to preserve indigenous peoples' and local communities' intellectual property 

rights. The major focus of this chapter, as well as the international instruments mentioned in it, 

is on the efforts undertaken in order to benefit from the protection provided by these 

instruments indirectly via different intellectual property rights (IPs) for the preservation of 

traditional knowledge. International instruments have done an excellent job in establishing 

agreements that secure the protection of traditional knowledge and traditional cultural 

manifestations, as well as in the conservation and preservation of tangible and intangible 

cultural resources and property. In accordance with the TRIPS agreement, the framework 

within these agreements protects traditional knowledge. 

                                                           
30 Universal Declaration on Rights of Indigenous People, art. 18 

31 Id at art. 24 

32 Id at art. 31  
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The efforts made till date by these international mechanisms are insufficient, and patenting of 

traditional knowledge cannot be readily avoided. All WIPO member states, as well as all 

international forums, must continue to put up greater effort. 

Biopiracy is a direct result of traditional knowledge not being protected. Although many 

international instruments protect biopiracy in the form of intellectual property rights, there is a 

requirement for international instruments to protect traditional knowledge by way of providing 

sui generis protection or requiring countries to enact special legislation exclusively for the 

protection of traditional knowledge to prevent misappropriation of knowledge and biopiracy. 
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                                            CHAPTER 3 

    INDIAN LEGAL REGIME AND TRADITIONAL KNOWLEDGE 

3.1 INTRODUCTION 

 It is said by Thomas Acquinas “that preservation, continuity and perfection are the means to 

achieve the almighty, therefore man is a carrier of knowledge as they preserve, continue and 

lead themselves to perfection”.33  In today's world the countries fight for the right, they claim 

and counterclaim ownership over these rights to show case that their country has the 

knowledge. This has inevitably led to the offshoot of the industrial revolution which led to the 

concept of industrial property rights. 

The quantum of knowledge that the man acquired from nature and its various phenomena 

would just suffice his ends meet, he applied this knowledge to make the life of mankind 

better34But at first, this process moved very slowly, and when science and technology came 

along, things moved faster. When science and technology were introduced, it changed the way 

that developed countries used traditional knowledge from indigenous and local communities 

in developing and underdeveloped countries. 

Indigenous people and local communities don't know how to protect their property because 

they don't have the knowledge or resources to do so. This comes from different cultural values 

and attitudes. These communities know a lot about their plants and animals, their habits, their 

habitats, and how they change with the seasons. They also know a lot about biodiversity 

research, extraction, and commercialization.35 Traditional knowledge refers to indigenous and 

local community knowledge, inventions, and customs from all over the globe, as well as a 

broad range of information handed down through generations within indigenous 

communities.36 

                                                           
33 Thomas Acquinas, The “Divine Science” of the Summa Theologiae. 

34 JP MISHRA, AN INTRODUCTION TO INTELLECTUAL PROPERTY RIGHTS 402 Central Law 

Publication 2012. 

35Id at 404. 

36 John Reid Biopiracy: The Struggle for Traditional Knowledge Rights, 34 AILR 77, 79 (2009) 
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Traditional knowledge about bio resources is a non-tangible component. A policy that ensures 

the legitimate and long-term use of intellectual property by safeguarding it with fair benefit 

sharing. IPRs have undoubtedly risen as a result of being placed at the heart of the market and 

information economy, which offers a number of complicated challenges confronting the legal 

system, business, technology, entertainment, and local communities. In the marketplace, 

intellectual property has grown into a strategic company asset that may be used to produce 

value and intellectual asset generation.37 

The need to protect traditional knowledge stems from the fact that it possesses the potential to 

transform wealth by providing measures for the development of useful practices and processes 

for the benefit of mankind, save money, time, and investment in modern biotechnology and 

other industries into research and product development, and benefit mankind as a whole, 

providing protection for traditional knowledge is the only effective way to enshrine new IPR 

legislations, to prevent appropriation of traditional knowledge for commercial use without 

benefit sharing which violates indigenous cultural perspects by encouraging the 

commodification of such knowledge.38 

This chapter explores a variety of intellectual property systems that are both inclusive and 

extraneous to the framework of intellectual property systems. The prospect of building a regime 

for the protection of traditional knowledge is reviewed, and such a regime is rigorously 

explored with each field of intellectual property law; the protection by a combination of the 

different intellectual property laws is envisaged.39 

IPR lays down in its regime for the protection of TK in its legislations such as The Indian 

Trademarks Act (1999), The Parents act(1970) , Patents Second Amendment Act (2002) The 

Copyrights Act(1957), Geographical Indications of Goods (Registration and Protection) 

Act(1999), Protection of Plant Varieties and Farmers Rights  Act(2001) , The Designs Act 

(2000), The Biodiversity Act (2002). 

                                                           
37 WILLIAM CORNISH & DAVID LLEWELYN, INTELLECTUAL PROPERTY: PATENTS, 

COPYRIGHT, TRADEMARKS AND ALLIED RIGHTS 3 (Sweet and Maxwell limited 2007) 

38 DR MK BHANDARI, LAW RELATING TO INTELLECTUAL PROPERTY RIGHTS 316&317 (Central 

law publications 2017) 

39 Srividhya Ragavan, Protection of Traditional Knowledge, 2 MIPR 5,1 (2001) 
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3.2 CONSTITUTIONAL PROVISIONS IN INDIA TO PROTECT 

INDIGENOUS PEOPLE AND THEIR KNOWLE 

In terms of essential principles, India recognizes the presence of several tribes within its wider 

structure. The Indian constitution, in keeping with its legacy of cultural absorption and the 

spirit of accommodation, depicts a bigger structure that allows minor political systems of tribal 

communities to be part of the greater system while maintaining cultural autonomy. 

The Indian Constitution's Schedules V and VI particularly protect the rights of tribal people 

living in what are known as tribal territories in India. Because no particular constitutional 

provisions have been established for tribal people from other locations, they are considered 

members of the main community. Rather than being turned into a distinct entity, they will be 

integrated. Their cultural identity is guaranteed to be preserved under the schemes. 

"Agriculture is the sole source of revenue for scheduled tribes," the Supreme Court said. “Land 

is their most significant natural asset and imperishable endowment, providing them with 

nutrition, social prestige, economic and social equality, and a permanent location to work and 

live”. It provides economic security. Tribes are emotionally attached to their territory. The land 

they live and farm ensures them equality of status and dignity, economic and social fairness, 

and economic empowerment in a social democracy.40 

Justice Y.K. Sabharwal, then Chief Justice of India, spoke of the constitutional scheme at the 

International Law Association (ILA) Plenary Session in Toronto: “The Fifth and Sixth 

Schedules are an essential scheme of the constitution with direction, ideology, and anxiety to 

protect tribal from exploitation and to preserve natural inheritance of their land for their 

economic opportunities to distinguish social and economic democracy with liberty, equality, 

and so on".41  These views highlight the Indian Republic's worldview and the government's 

commitment to preserve indigenous people's rights. 

“The constitution of India” does not address explicit provisions for the protection of indigenous 

people and knowledge associated within them. In the “Directive Principles of State Policy” the 

                                                           
40 Samatha v. State of Andhra Pradesh & Ors. AIR 1997 SC3297. 

41 Supreme Court Of India https://supremecourtofindia.nic.in/speeches/speeches_2006/ila-

toronto.pdf (last visited 16 July, 2022) 

https://supremecourtofindia.nic.in/speeches/speeches_2006/ila-toronto.pdf
https://supremecourtofindia.nic.in/speeches/speeches_2006/ila-toronto.pdf
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constitution speaks about the obligations of the state to protect the environment, safeguard the 

wildlife and forest within the country.42 The provisions also impose a duty on the citizens to 

protect the environment, wildlife, lakes, rivers, forests etc. in India.43 It also states that it is the 

fundamental duty of every citizen in the country to preserve the heritage and primitive culture 

of the nation.44 

Article 29 of the constitution of India recognizes the fundamental right granted to citizens for 

protecting the culture of minorities. It also emphasizes that any citizen living in India who has 

a distinct language, culture of their own which is usually reluctant to that of others have the 

right to conserve, protect and own the same. Therefore it is also possible to protect the folklore 

of different groups under this provision.  

Despite constitutional safeguards protecting diverse cultural groups, no legislation prohibits 

using their traditions without consent. In some tribes, customary rules forbid outsiders from 

using parts of their folklore and traditional plant uses. As there is no legislation forbidding 

foreigners from using indigenous knowledge, it is frequently used for profit. 

3.3 INTELLECTUAL PROPERTY RIGHTS AND PROTECTION OF 

TRADITIONAL KNOWLEDGE. 

3.3.1 PATENT ACT, 1970 

Patents in India are granted to the inventors on the basis of the Patents Act, 1970 this Act 

provides for the patent protection to new inventions which are new, useful and non-obvious. 

The TRIPS agreement 1994 demanded certain requirements to the member countries to include 

in their legislation. Since the TRIPS agreement came into existence Patent Act, 1971 amended 

in the years 1999, 2000 and 2005 with the latest amendment in the year 2005. The Patent Act 

at present is in full compliance with the TRIPS agreement. In the year 2002 amendment there 

was a new definition which was added that is capable of industrial application which means 

that the invention has to have an essential feature that it should be of industrial use. 

                                                           
42 INDIA CONST. art. 48A 

43 Id. at art. 51 A(g). 

44 Id. at art. 51 A(f). 
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The key characteristics for a patentable invention are novelty or originality, usefulness, no 

obviousness, and industrial applicability. The Patent Act also includes provisions for 

innovations that are not patentable. One of the exclusions to patentability is an innovation that 

is essentially traditional knowledge or a combination or duplicate of non-traditional features of 

components or components that are already known.45 

The patent holder has an exclusive right to exploit, to commercially use, sell or import the 

patented product. With the amendment to Patent Act not just the process, even the product is 

being patented and the patentee will be forced to allow someone else to exploit his invention if 

the patent holder is proven to not have met the public requirements called compulsory license. 

The Patent Act also compulsorily requires the holder of the patent to disclose the source and 

the origin of the biological resources which are used in his invention. Failure of which the 

patent granted will be revoked. This provision provide and indirect protection for traditional 

knowledge which prevent bio piracy. 

If the patent holder has obtained a patent without disclosing the origin of the resource then the 

patent granted can be opposed which will lead to revocation of patent. The Act lists out certain 

inventions which cannot be patentable which includes traditional knowledge, this provision 

also prevents biopiracy as the traditional knowledge of the community are not subject to patent.  

The Patent Act also provides that any discovery which exists in nature is not patentable, and 

inventive steps need to be demonstrated to obtain a patent. The Patent Act also mandates that 

if in the process of any invention the patent holder has used traditional knowledge for his 

invention the source and origin from where the traditional knowledge has been obtained should 

be disclosed and the community which have given their traditional knowledge will be entitled 

to benefit sharing from the patent holder. This provision reduces the risk of bio piracy. 

The decision was made by the High Court of Himachal Pradesh in the case of Dhanpath Seth 

and Others v. Nilkamal Plastic Crates Ltd.46 is an action that is much appreciated in the effort 

to conserve the agricultural community's traditional knowledge. The court did not agree to issue 

an injunction on the claimed infringement of a patented device that was created as a result of 

                                                           
45 The Patents Act, 1970  § 3(p) No. 39 of 1970. (India) 

46 AIR 2008 HP 23.  
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the application of traditional knowledge. The Court came to the conclusion that the aggregation 

or replication of existing items cannot be considered an innovation. 

The court decided that the patented device by the plaintiff was essentially an imitation of a 

traditional "Kilta," which is a traditional product made of bamboo and has been used for 

carrying produce including agricultural produce in hill areas especially in the state of Himachal 

Pradesh since the beginning of time. The "Kilta" that the plaintiff manufactured was composed 

of a polymeric substance that is more widely known as plastic, and it had nylon straps that 

could be removed. 

3.3.1.a Limitations:  

For various reasons mentioned below it is difficult to protect traditional knowledge under 

patent law. 

The main limitation of the Patents Act is that it is not possible to identify an individual investor 

due to the collective nature of traditional knowledge. The traditional medical knowledge which 

is known to the indigenous people has been passed down from generations to generations and 

it is known for all the members therefore the essential feature of patent that is Novelty and 

inventiveness is not fulfilled. In certain cases traditional knowledge will be spread over many 

communities not restricted to one geographical origin in that case traditional knowledge cannot 

be attributed to a particular geographical origin. It is required for the disclosure of source and 

origin of biological material but is not required to disclose evidence of prior informed consent 

of the relevant authorities of benefits sharing to traditional knowledge holders in the patent 

application. 

Section 3(p) of the Patent Act provides for preventing traditional knowledge from 

misappropriation which limits the territory only to India. This provision cannot prevent the 

grant of patents on traditional knowledge in any other country. In other countries if the 

knowledge is new it will be patented even if it is part of ancient tradition. 

3.3.2. TRADE MARKS ACT, 1999 

The Trademarks Act was earlier called “Indian Merchandise Marks Act 1899”. This Act was 

repealed and the “Trademarks Act of 1940” was enacted that provided for registration of 

trademarks as well as statutory protection to register trademarks. This Act was also repealed 

and “Trade and Merchandise Marks Act”, 1958 was enacted and was in existence for 4 decades 
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and then India signed the TRIPS agreement which brought an amendment to “Trade Marks 

Act, 1999”. The main object of Trademarks Act is to prevent an injury to the goodwill and 

reputation of the enterprise which depends on the trademark as well as ensuring that consumers 

are not misled as to the product, services are their sources. Trademarks at indigenous 

agricultural and biological products can be protected. Trademarks are an important part of 

promoting goods and services commercially both inside and outside of the country. Through 

awareness programmes, indigenous communities can learn that they can use trademarks to 

make money from their traditional knowledge and protect it from unfair commercial use by 

people from outside the community.47  

Certification markings may be used to distinguish a wider sector of goods and services, which 

can include everything from traditional art and artwork to food items, apparel, etc., and 

collective marks are intended to safeguard handicrafts and cultural commodities48 

The symbols, cultural science which are used by indigenous communities can be granted 

protection through trademarks and registration of these marks provide for the recognition and 

legal protection preventing bio piracy. 

3.3.2.i. Trade secret 

India does not have a specific legislation for protection of “Trade Secrets” but it is protected 

through contracts act or with the doctrine of breach of confidentiality. 

Processes, methods, and rituals that are used by the traditional community can be given trade 

secret protection. Whether or not trade secrets can be used to protect “traditional knowledge” 

depends a lot on the facts. When “traditional knowledge” is passed down from one generation 

to the next within a family, it may not be known to everyone. If this is the case, it can be 

protected as a trade secret by registering the product as a community under the ‘Geographical 

Indications of Goods (Registration and Protection) Act, 1999”. 

3.3.2.a Limitations: 

                                                           
47 Anu Bala, Traditional Knowledge and Intellectual Property Rights:An Indian Perspective academia 

1, 20 (2018)  

48 Id at 21. 
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3.3.2.a.1. Trade secret: Trade secrets can be protected only when traditional knowledge 

is limited within the close circle or family. It cannot be protected if it is ancient, certain 

information is difficult to keep as a secret, the general public would know the secret if it is 

ancient, in these cases trade secrets cannot be protected. 

3.3.2.a.2. Trademarks: trademarks grant protection to very limited aspects of cultural 

heritage of indigenous people as it is limited to certain users in relation to class of goods or 

services in which it can be registered. Many corporations use registered trademarks to gain 

commercial benefits out of the cultural heritage of indigenous people and this goes against 

indigenous communities as they lose control on the signs and symbols to the registered 

proprietor of trademarks 

The inability of the indigenous people to get the trademarks registered becomes an opportunity 

for others to adopt those symbols and signs in their trade and get registered. 

3.3.3. GEOGRAPHICAL INDICATION OF GOODS (REGISTRATION 

AND PROTECTION) ACT, 1999 

The enactment of the “Geographical Indications Act” was done because of the basmati 

controversy where the US company Rice tic filed a patent application to the US trade office to 

provide for patent protection of 20 varieties of basmati rice. India was the major exporter of 

basmati rice, India struggled to revoke the patent granted to us. India as a signatory to the 

TRIPS agreement and to avoid by the provisions of TRIPS that unless GI protects the country 

of origin there is no obligation for other countries to extend reciprocal protection. Therefore 

India drafted a bill on “Geographical Indications of Goods Registration and Protection Bill” in 

the year 1999 and passed through both the houses of parliament and became an Act in the year 

2003. 

The two main features of the Act are indication of goods and appellation of origin. The main 

goal of geographical indication is to show where goods come from, let consumers know that 

they come from an area with a good reputation for quality or other characteristics of goods, and 

promote the goods of producers from a certain area. 

Traditional knowledge is generally held collectively by indigenous communities and local 

people and this knowledge of the community is granted protection in the form of granting GI 

for an indefinite period. GI is a community and not Monopoly right. Right is granted to the 
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particular community who have no way of producing the product. It is not granted to a single 

person whereas a community is granted GI based on the geographical origin of the product. 

The community holds goodwill and reputation by producing the goods in better quality to the 

product. Geographical indications rewarding this reputation of the given product which is not 

limited to a specific method of production. 

The community rights are granted to the community so these rights cannot be transferred freely 

from one owner to another. Traditional knowledge of the community in producing certain 

products is protected from Misappropriation and exploitation. The protection stops unfair 

competition from other producers who want to cash in on the reputation that their product has 

worked hard to build. Because they are protected, the goods are known all over the world. 

3.3.3.a. Limitations. 

G I with respect to protection of traditional knowledge it protects traditional products but not 

traditional technology. Anyone can use the technology and get intellectual property rights for 

innovations based on it without giving credit to the people who came up with it first.49 G I can't 

be used to safeguard conventional knowledge-based items that aren't tied to a particular 

location. The main challenge the communities face in registering GI is that the communities 

are not aware of the protection, organizations need to come forward and make sure the 

importance and protect geographical indications of different producers. G I do not protect some 

forms of products of traditional knowledge which are in the intangible form of TK like 

techniques for dying cloth, music, methods of medical treatment. It protects traditional products 

but not traditional process, practices of technology. 

3.3.4. PROTECTION OF PLANT VARIETIES AND FARMERS RIGHTS 

ACT, 2001. 

                                                           
49 TEJASWINI APTE, A SIMPLE GUIDE TO INTELLECTUAL PROPERTY RIGHTS, BIODIVERSITY 

AND TRADITIONAL KNOWLEDGE 111( Kalpavriksh, grain & IIED 2006). 
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Certification markings may be used to differentiate a broad range of products and services, 

such as traditional art and artwork, food items, clothing, etc., and collective marks are meant 

to protect handicrafts and cultural goods.50 

Since India is a member of TRIPS, it has enacted a sui generis law for the preservation of plant 

varieties, the “Protection of Plant Varieties and Farmers Rights Act, 2001”, in order to meet its 

international obligations. The major goal of the legislature in enacting this Act was to create 

an effective system for protecting plant varieties and plant breeders' rights, as well as to 

promote investments in novel plant varieties and concentrate on their development by 

protecting plant breeders' rights. The PPVFR regulations were also established in 2003. In 

2005, the PPVFR Act and regulations came into force. 

The Act includes measures for recognizing traditional knowledge, such as the notion of benefit 

sharing between plant genetic source providers and recipients. The geographical location from 

which a specific genetic material was obtained in order to create a new variety must be 

disclosed at the time of application for plant variety registration, and the Act also states that 

the registration will be cancelled if the applicant fails to disclose the contribution of the farming 

community and the source of genetic resources. 

3.3.4.1. Farmers rights: 

A farmer may conserve, use, sow, resow, trade commercially, or sell seed, but he cannot sell 

branded seed of a variety protected by the PPVFR Act, which is defined as any seed enclosed 

in a covering or container and labelled in a way indicating that the seed is a variety protected 

under this Act.51  

3.3.4.2. Benefit Sharing through National Gene Fund 

The PPVFR Act says that the farmers have played a crucial role in conserving and protecting 

traditional plant varieties. The plant breeders have to pay certain money to the National Gene 

Fund for using traditional varieties with the aim of breeding new varieties. The money paid by 

the plant breeders will be channelled to farming communities. The main objective of the 

national gene fund is to protect and reward farmers' traditional knowledge and to ensure that 

                                                           
50 TRADE RELATED ASPECTS OF INTELLECTUAL PROPERTY RIGHTS. art. 27(3)(b) of Part II. 

51 The Protection Of Plant Varieties And Farmers Rights Act, 2001 § 39 No. 53 of 2001. (India) 
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these farmers are benefited with profits for the new varieties. The money that has to be paid to 

the National gene fund will always be determined by the demand in the market or the market 

value of a new variety and the amount will also be determined based on the extent to which the 

breeder has utilized  the traditional knowledge or traditional resource for developing his new 

variety. The funds generated will also be used for conservation of genetic resources.52 

3.3.4.3 Disclosure of origin 

When applying for protection of new varieties and registration of new plant varieties, breeders 

must disclose the geographical source origin and parent age of their varieties, as well as the use 

of genetic material conserved by the rural community that the breeder uses for the development 

of new varieties. Breeders must also identify any local community contributions to the creation 

of the new variety.53 

The information that the breeders have to provide acts as a card against biopiracy. This 

information is known as passport data. Any person or the applicant who fails to disclose this 

information will pay a fine or undergo sentencing.54 

Plant breeder rights may also be obtained for traditional plant types, such as those for which 

public awareness already exists. The main object behind protecting traditional varieties is to 

prevent biopiracy. The traditional varieties to acquire rights need to be distinct, unfair and 

stable. However Novelty is not the criteria to acquire plant breeders’ rights. This legislation 

calls for the creation of a national plant variety registry, which will include a list of all protected 

plant varieties as well as the names and addresses of the breeders. It also covers the rights they 

have towards the variety, as well as technical information and genetic material about the 

variety. 

3.3.4.a. Limitations 

The primary problem with the PPVFR is that it promotes private seed ownership, which is at 

odds with community-centred seed control, and it accepts and establishes a legal and 

                                                           
52 Id. at § 45. 

53 Id at § 40. 

54 Id. at § 70. 
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ideological framework in which plant varieties, including traditional farmer varieties, can and 

should be granted intellectual property rights.55  

The Act seeks to balance the interests of breeders and farmers by extending plant breeding 

rights to traditional farmer varieties and providing for benefit sharing between farmers and 

breeders. The fact is that official breeders and farmers do not compete on a fair playing field. 

In many circumstances, granting plant breeders rights to traditional variations would be 

impossible since it is the farmer's responsibility to register his or her variety and seek legal 

protection for it. For a farmer who leaves the land open for others to gain rights to the traditional 

variety, this procedure is highly formal. 

3.3.5 THE BIODIVERSITY ACT, 2002 

“The Biodiversity Act” in India was enacted by the Parliament to implement the “Convention 

on Biological Diversity”. India is 4th in Asia and 10th in the world as far as plant varieties are 

concerned. “The International Union for Conservation of Nature” (IUCN) says India is 

considered a mega diverse country with only 2.4% of the world's land area.56 To protect the 

natural resources of the country, India ratified the “Convention on Biological Diversity and 

enacted “Biodiversity Act (2002)”. The main objective of the act is to conserve biological 

diversity, sustainable utilization of natural resources and equitable benefit sharing.   

The Biodiversity Act provides for the establishment of decision making bodies such as 

“National Biodiversity Authority” and “State Biodiversity Authority” at National and State 

level respectively, “Biodiversity Management Committee”, “National Biodiversity Fund”, 

“State Biodiversity Fund and Local Biodiversity Fund”. 

The National Biodiversity Authority (NBA) is primarily responsible for ensuring the protection 

of biological resources and for granting permission to non-Indian citizens, non-residents, and 

associations or bodies corporate that are not incorporated or registered in India to access 

biological resources and the traditional knowledge associated with those resources for the 

purposes of research, commercial use, biological survey, or biological utilization. Without the 

permission of the National Biodiversity Authority (NBA), it is forbidden for Indians to share 

                                                           
55 TEJASWINI, supra note 49 at 104. 

56 IUCN https://www.iucn/asia/countries/india (last visited April 10, 2022) 

https://www.iucn/asia/countries/india
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the findings of their study about biological resources and traditional knowledge with anybody 

who lives outside of India.57 Any person is not allowed to apply for approval of IPRs without 

the approval of NBA either within or outside India for any invention based on any research or 

information based on biological resources and traditional knowledge.58 

State Biodiversity Boards have to be informed prior before the citizens or a body corporate 

uses biological knowledge for commercial utilization of biological resources and traditional 

knowledge. This limitation, however, does not apply to any local community in the region. 

State biodiversity board authorities must be notified of any Indian who seeks to access and use 

biodiversity and associated traditional knowledge. The state biodiversity board also provides 

advice to the state government on biological resource protection and fair distribution of profits 

resulting from commercial exploitation of biological resources.59 

While granting permission, the NBA will guarantee that benefits are shared fairly and on 

mutually agreed-upon conditions between those seeking approval from local authorities and 

benefit claimants. Access to biological resources or associated information is subjected to such 

strict restrictions in order to prevent access, particularly by foreign nationals and businesses, 

and to combat biopiracy.60 

The provisions of Biodiversity Act also mandate NBA to oppose any infringement of Indian 

biodiversity and knowledge and prevent biopiracy.61 “The protection, conservation and 

effective management of traditional knowledge relating to biodiversity rules”, 2009 imposes a 

duty upon NBA to recognize existing forms of representative organizations of traditional 

                                                           
57 Id. 

58 Id. at § 6. 

59 TEJASWINI, supra note 49 at 99 

60 ANU supra note 47 at 20. 

61 Rohaida Nordin et al, Traditional Knowledge Documentation, Prevention or Promoting Biopiracy, 

20(s) J Soc Sci & Hum. 11, 14 (2012). 
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communities and when there is no such representative bodies NBA through concerned state 

authorities make arrangements for formation of representative organization.62 

There are currently national, state, and municipal biodiversity funds set up by the NBA and 

SBA to collect contributions from those who exploit biological resources and traditional 

knowledge. Those in the community will be able to take part in benefit sharing agreements and 

get financial support from this sum of funds. Payment of monetary compensation and non-

monetary benefits to benefit claimants, as well as the granting of authority ownership of 

intellectual property rights in cases where benefit claim modes are identified, shall be 

determined in accordance with the principle of equitable sharing of the benefits.63 

That in relation to protection of traditional knowledge makes biopiracy a cognizable and non 

bailable offense with a punishment of imprisonment up to 5 years and monetary compensation 

up to 5 lakhs.64 

3.3.5.a. Limitations 

There are certain inadequacies in the existing Biodiversity Act of 2002 for providing complete 

protection of traditional knowledge and for preventing bio piracy. 

The Biodiversity Act was the legislation that led to the establishment of the National 

Biodiversity Authority (NBA). Because the NBA does not have extraterritorial authority, it is 

unable to oversee applications for intellectual property rights made outside of India. The act 

places an emphasis on state rights but does not provide individual farmers or local communities 

with the ability to protect their rights in the same manner that it equips the state to resist 

biopiracy. This is in contrast to the way that it enables the state to take action against 

biopiracy.65 

                                                           
62 Nithin V Kumar, Protection of Traditional Knowledge National and International Initiative and 

possible ways ahead, SSRN 1, 22 (2012). 

63 Supra note 57 at § 21. 

64 Supra note 57 at § 55. 

65 ANU supra note 47 at 20 
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They act does not recognize the participation of local communities and traditional knowledge 

holders in determining benefits sharing agreements. “Biodiversity Management Committees” 

created at the local level are tasked with recording local information on resources and 

traditional knowledge in people's biodiversity registers, however they lack the authority to 

safeguard these registers against misuse and theft. The Act unnecessarily favours Indian 

companies while the Act mandates to gain permission for non-citizens to commercially use 

biological resources whereas Indians who are using the resources just need to inform the 

authority in advance this is not just as the Indian companies may act as an unclear front for a 

foreign company to avoid the need for permission. The Act does not define “equitable”; the 

benefits are received by the National Biodiversity Funds instead of the community directly 

which leads to creation of an unnecessary layer of bureaucracy. 

3.3.6 THE COPYRIGHT ACT, 1957 

“Literary works, musical works, artistic works, cinematograph films, sound recordings, and 

broadcasts are protected by copyright”. By legal implication, the translation, adaptation, or new 

versions or arrangements of any of the foregoing works are also protected.66 

The 1957 copyright act does not include protecting traditional cultural, literary, artistic, or 

folkloric works. Section 31 A protects unpublished Indian work. Copyright gives a work's 

creator authorship rights and prevents abuse. Whether traditional or indigenous knowledge 

protection should include art's sanctity is another problem. Traditional Knowledge holders, 

particularly indigenous and native artists, may utilize copyright to safeguard their work from 

unlawful copying and commercialization.67 However, the protection of traditional knowledge 

granted under this IP is also limited.  

3.4OTHER LAWS AND POLICIES RELATING TO PROTECTION OF 

INDIGENOUS RIGHTS AND TRADITIONAL KNOWLEDGE.  

                                                           
66 Peter A Ocheme, The Law and Practice of Copyright, Zaria Ahmedu Bello University, 2000, at 44. 

67 Michel C. Ogwezzy, Protection of Indigenous or Traditional Knowledge Under Intellectual Property 

Laws: An Examination of the Efficacy of Copyright Law, Trade Secret and Sui Generis Rights ICLR, 

12, 7-37 (2012). 
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3.4.1 THE SEED BILL, (2004) 

The Seed bill was introduced in the year 2004 which intends to replace the Seeds Act of 1966, 

which is still pending before the parliament. The seed bill is being opposed by farmers as the 

bill contains many anti-farmers provisions in its bill as it mostly favours the seed industries 

rather than the pro farmers. 

The main aim of this bill is to regulate the quality of seeds to import, export and sell, to provide 

for production of good quality of seeds. The main aim of enacting the Seed bill is that the seed 

sector today is different from that which was there forty years ago which protects seed varieties 

which are registered, the Seed bill now aims to protect non registered varieties which are 

exported on a large scale. The bill is also opposed because it promotes only seed industries and 

the farmers' interests are violated.  

The Seed bill does not deal with intellectual property rights. It aims to restrict the small farmers 

from restricting them in registering the traditional knowledge and seed varieties with the aim 

of promoting seeds registered by the seed industries by which the formal seed breeders industry 

gained complete control over the seeds business. Because of this reason there have been 

protests from the small farmers against the bill in order to protect their traditional knowledge 

and tries to remove small farmers out of the seed business.  

The enactment of this bill will cause small farmers to lose their business and eliminate them 

from the market, the bill only promotes formal seed breeders and encourages their registration 

and certification. 

3.4.2. THE FOREST CONSERVATION ACT, 1980 

“The Forest Conservation Act” was enacted in the year 1980 and the main aim of enacting this 

legislation is to protect the natural resources of the forests, to protect the forests and also to 

provide for necessary requirements of the people who live in or near the forest and also to 

improve their standard of living. 

“The Forest Conservation Act” addresses the control of forest de-reservation and the use of 

forest land for non-forest uses.68 The Act stipulates that if forest property is utilized for any 

                                                           
68 The Forest (Conservation) Act, 1980  § 2. No. 69 of 1980 (India) 
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other purpose, such as non-forest purposes, the central government must approve it. It also 

specifies rules for forest land diversion with the goal of safeguarding medicinal plants. This 

restriction for the use of forest lands provides for indirect protection of traditional knowledge 

of tribal population and also prevents biopiracy.   

3.4.3. SCHEDULED TRIBES AND OTHER TRADITIONAL FOREST 

DWELLERS (RECOGNITION OF FOREST RIGHTS) ACT, 2006. 

“The Scheduled Tribes and Other Traditional Forest Dwellers (Recognition of Forest Rights)” 

Act took effect in 2006, and its goal is to give forest rights and the right to live on forest land 

to people who have lived in forests for generations and are part of the Scheduled Tribes.69 

The Act also recognizes the right of indigenous peoples to access biodiversity, in addition to 

their community rights, such as intellectual property and traditional knowledge regarding 

biological resources and biodiversity. These rights are included in the definition of "communal 

rights." In addition, the Act provides those who have rights to the forest with the legal ability 

to protect wildlife, biological resources, traditional habitat knowledge, and biodiversity. The 

Act establishes statutory rights for forest owners in order to preserve the rights of local 

residents. Indirectly, this Act intends to safeguard indigenous tribes' traditional knowledge and 

thereby aid in the prevention of biopiracy. 

3.5. CONCLUSION. 

The government of India has taken many steps to stop traditional knowledge from being stolen. 

This is to protect traditional knowledge and stop biopiracy. After the TRIPS agreement was 

passed into law in 1994, the major laws were made by the Indian legislature. As India had 

signed the TRIPS agreement, it had to also pass laws that protected traditional knowledge in 

order to keep up with the agreement. The Biodiversity Act is one of the most important 

legislation that indirectly helps protect traditional knowledge and stop biodiversity. 

Apart from the intellectual property laws other acts enacted by the legislature also provide 

provisions which focus on the protection of traditional knowledge like the Forest Conservation 

Act and many others which are discussed above. Therefore TK is well protected within and 

outside the legal framework of intellectual property systems which are discussed in detail in 

                                                           
69 SCOOPING PAPER supra note 4 at 5.  
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this chapter. Although there are in existence many legislations, each legislation provides for 

protection of traditional knowledge in an indirect way. No provision in the Act provides for 

direct protection. As the country is rich in biodiversity, and biological resources there exists a 

lot of traditional knowledge among the tribal communities and local people. Many developed 

countries are exploiting this knowledge in the form of biopiracy. Therefore there is a 

requirement for enactment of separate legislation to protect traditional knowledge.  
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CHAPTER 4  

POSITION OF TRADITIONAL KNOWLEDGE HOLDERS IN INDIA: 

AN ANALYSIS.  

4.1 INTRODUTION  

India is a country rich with biological resources and plenty of variety of species, animals and 

plants. It is rich in biodiversity, we have to protect these resources, the indigenous people are 

the ones protecting these traditional lands. Indigenous and local groups do not agree on issues 

of common history or global goodwill. The world has benefited much from the wisdom and 

insight of indigenous peoples and local communities, which they have generously shared with 

the rest of the world. Healers have historically communicated medical knowledge and fulfilled 

a moral obligation to aid the sick. Indigenous communities, on the other hand, have strong 

traditions of mutual aid and support. They argue that a lot of traditional knowledge was used 

and exploited in the past without any kind of mutual benefit. 

Forcible disclosure and access to traditional knowledge and resources for the benefit of all 

people against their customs, without their agreement, or without reciprocity may be 

equivalent to privatizing their information and resources through patents, trademarks, trade 

secrets, and copyrights. Strong traditions exist in indigenous and local groups on the spiritual, 

holy, hidden, or guardianship character of their knowledge resources, which may make it 

difficult to share. 

Indigenous peoples and local communities have struggled to prevent the unauthorized 

patenting of traditional knowledge and resources. They are concerned with protecting 

traditional knowledge and ecological resources to a greater degree. Many communities have 

also ensured that the knowledge of these groups is utilized equally in accordance with the 

limits set by traditions. 

Traditional knowledge is an essential requirement for millions of people as a part of their daily 

life and is a very essential component for many indigenous people living in the developing and 

under-developed country where they do not have modern access to resources and they depend 

on their indigenous knowledge for economic and cultural purposes. Oftentimes, it is the only 

cheap treatment option for the impoverished and isolated populations. 
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This chapter focuses on the importance of Traditional knowledge and what are the threats for 

traditional knowledge and how indigenous groups are being affected by their exploitation. It 

also aims to define the term traditional indigenous knowledge. Finally it also aims to discuss 

the initiatives taken by the government, non-governmental organizations and local authorities 

outside the IPR regime to prevent biopiracy and the position of traditional knowledge holders 

in the current scenario.  

4.2 THREAT TO TRADITIONAL KNOWLEDGE.  

With the development of new technologies and usage of products based on traditional 

knowledge in the present generation are becoming a major threat to many indigenous 

communities for their survival because the modern industries and the multinational companies 

and other manufacturing industries are exploiting the resources and the indigenous knowledge 

of these communities via exploiting the traditional based products through the new 

technologies without informing the communities and obtaining their prior informed consent 

and without sharing the benefits arising out of these traditional knowledge to the communities. 

Using the technical advancements in the area of biotechnology, it is now feasible to produce 

new goods or discover new uses for current products based on traditional knowledge. Patents 

may be asserted upon the creation of new items or novel applications of existing ones. 

With the impact of globalization and development of new technologies there has been 

excessive use of technologies with respect to the use of products which are based on the 

traditional knowledge of the indigenous people, this in turn has become a major threat to these 

indigenous communities who are the holders of this knowledge.70 

The act of applying for unfair patents on genetic resources and traditional knowledge is an 

example of biopiracy, which is another significant threat to traditional knowledge. This 

practice allows bio pirates to steal genetic resources and traditional knowledge that rightfully 

belong to indigenous people, and then pass off the stolen goods as their own. As a result, the 

utilization of this knowledge in the region of its traditional usage or origin may be hindered71. 

The indigenous people are barred from using or exporting their own genetic resources and 

                                                           
70  Speech of Honorable Mr Justice Vijendra Jain Chief Justice of Punjab and Haryana High Court 

Chandigarh in a seminar of Asia Specific Jurist Association (APJA) on Safeguarding the Traditional 

Knowledge in India on 28 April 2008 in Delhi 

71 BIRAC https://birac.nic.in/webcontent/dib.pdf (last visited 22 May, 2022). 
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traditional knowledge which they have developed from generations and this exploitation will 

cause the traditional knowledge to become extinct. By applying for patents in an unfair manner 

the guarantee of patents will profit from the patents granted to him. Bio piracy not only 

hampers communities but also biodiversity at large which causes depletion of wildlife 

diversity.  

4.3 TRADITIONAL INDIGENOUS KNOWLEDGE.  

4.3.a Traditional Knowledge: The term "traditional knowledge" refers to the 

information and practices that have been handed down from generation to generation among 

indigenous communities and are considered to be an integral component of their cultural legacy 

and tradition. For the purpose of preserving both the information and the practices, the 

indigenous cultures' traditional ways of knowing and doing things serve as both a guardian and 

a custodian. 

4.3.b Indigenous Knowledge: Indigenous or local knowledge refers to skills, 

understandings and the philosophies which are developed by these communities with the 

background of their interaction with the natural resources in the surroundings For the 

indigenous people the local knowledge informs about the decision making and fundamental 

aspects of everyday life. This knowledge is within the cultural complex which also 

encompasses knowledge, practices, resources, social interactions etc.72 

4.3.c Traditional Indigenous Knowledge: 

Traditional indigenous knowledge can be defined as the connection of knowledge and 

traditions which also includes beliefs to protect and preserve their indigenous relationship with 

culture. Knowledge can be defined as the facts, beliefs and the religious concepts of people, 

tradition on the other hand can be defined as practices followed by these people which have 

come down from one generation to another and this term can be used interchangeably with 

indigenous epistemologies. The indigenous knowledge of the communities are brought down 

to generations via oral traditions, rituals which are followed, communicating with the next 

                                                           
72 Definition according to the United Nations Educational, Scientifical, and Cultural Organization. 
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generation kin, social encounters and many others.  

Indigenous communities use distinctive methods for encoding data which are particularly 

linked with the landscapes, this data shall consist of geographical and biological evidence 

which helps in connecting the human relations with flora and fauna, essentials of life like land, 

water and other supernatural forces. And these traditions are flowed down through generations 

and these families are entrusted to maintain these traditions and practices.  

4.4 INITIATIVE BY GOVERNMENT AND NON GOVERNMENTAL 

ORGANIZATIONS FOR PROTECTION ON TRADITIONAL 

KNOWLEDGE.  

To understand about the current position of traditional knowledge holders in India, we need to 

know the initiatives taken up by the governmental and nongovernmental organizations and 

various local authorities of their initiatives taken up to protect and preserve the traditional 

knowledge via registers, libraries, campaigns and databases, some of them are discussed in 

detail below:  

4.4.1 TRADITIONAL KNOWLEDGE DIGITAL LIBRARY (TKDL) 

Traditional knowledge digital library (hereafter referred to as TKDL). After the basmati 

scandal, India realized how important it was to protect traditional knowledge. It passed the 

Geographical Indications Act in 1999, the Protection of Plant Varieties and Farmers' Rights 

Act in 2001, and the Biodiversity Act in 2000 to protect traditional knowledge. These laws 

help stop biopiracy and keep resources and traditional knowledge safe. 

Later in 2002 and 2005 Patent Act was also amended as it provided for the disclosure of genetic 

source before applying to seek patent and also for the rejection of already granted pated if not 

fulfill the required essentials and it also provided for rejection of application if there is an 

opposition at the time of examination. An effort was also made to collect data and protect 

traditional knowledge which was called TKDL. 

A diagnostic or database by itself is not the prior art. The books of the Indian system of 

medicine, which are the source of information for TKDL, are the prior art. TKDL is a database 

with a tool to understand the codified knowledge that already exists for the Indian system of 
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medicine, which includes Ayurveda, Siddha, Unani, and Yoga as prior art.73 

In the past few years, there have been a lot of cases of biopiracy, so it's important to stop it. A 

database called TKDL was made to store information about prior art that is already in the 

public domain. This lets the patent office find and evaluate any widespread use, which stops 

patents from being given out and biopiracy.74 

The idea to have a database as such was started in June 1999 at the session of the standing 

committee on “Information Technology of World Intellectual Property Organization” by Dr. 

R A Mashekar who was the chairman then of the “General Council of Scientific and Industrial 

Research”. The discussion was on the need to create a database for traditional knowledge and 

cultural expressions. Later a planning commission was set up under the leadership of DR. D N 

Tiwari and directions were issued to the “department of Indian System of Medicine and 

Homeopathy” (hereafter referred as ISMH). January 2000 ISMH had set up interdisciplinary 

force on TKDL which consisted of experts from various department such as ISMH, “Central 

Council of Research in Ayurveda and Siddha” Banaras Hindu University and others and this 

task force headed by Mr VK Gupta who was a senior technical director of “National 

Informatics Center”. They later presented the report in May 2000 to the department of ISMH 

which was later presented at the international forum.  

The project of TKDL was approved by the cabinet committee of economic affairs in January 

2001 and there was a memorandum of understanding which was signed between the 

department of ISMH which is now called the “department of Ayurved Unani Siddha and 

Homeopathy” which is also called (AYUSH) and with the “National Institute of Science 

Communication” which is later rename as “National Institute of Science Communication and 

Information Resources” hereafter referred as( NISCAIR). In 2002 Mr Gupta made a 

presentation on the issue related to linking of “Traditional Knowledge Resource Classification” 

(hereinafter referred as TKRC) traditional knowledge documentation was lacking a 

classification system win the form of classification system which is known as TKRC and this 

                                                           
73 JP MISHRA, AN INTRODUCTION TO INTELLECTUAL PROPERTY RIGHTS 414 Central Law 

Publication 2012. 

74 VINODH KHANNA, BIODIVERSITY, BIOTECHNOLOGY AND TRADITIONAL KNOWLEDGE - 

UNDERSTANDING INTELLECTUAL PROPERTY RIGHTS 209 Narosa Publishing House 2010. 
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was developed based on the structure of “International Patent Classification” (hereafter 

referred as IPC) for “Indian systems of medicine which was Ayurveda, Siddha, Unani and 

Yoga”. This TKRC is the diversification based on the sections, clauses. sub clauses , sub groups 

which were included in the IPC system with respect to the traditional knowledge in India for 

the purpose to enable the examiner of the patent to know that the information related to the 

knowledge or the prior art before they could grant such a patent to the applicants in the area of 

traditional knowledge.  

The team for TKDL was set up in 2001 October but was completed in March 2003 where data 

was collected of nearly 36000 of Ayurveda formulations and this was done in five languages 

which includes “English, German, Spanish, French and Japanese”. In 2005 the two 

departments AYUSH and NISCAIR started a project on TKDL, Siddha and by the end of 2005 

December, nearly 2500 subgroups were identified. Later in the year 2008 the CSIR along with 

the departments of AYUSH and “Morarji Desai National Institute on Yoga” (hereinafter 

referred to as MDNIY) started working on creating TKDL Yoga and by end of February 2009 

nearly “600 yoga postures” like asanas were digitized.  

4.4.1.a TKDL Agreements.  

The “Government of India” has given the CSIR permission to enter into agreements with patent 

offices around the world. The CSIR has already signed TKDL agreements with the “European 

Patent Office” (EPO) in February 2009, the “German Patent and Trademark Office” (DPMA) 

in October 2009, “the United States Patent Office” (USPTO) in November 2009, the “United 

Kingdom Intellectual Property Office” (UKIPO) in February 2010, and the “Canadian 

Intellectual Property Office” (CIPO) in September 2010. “Intellectual property Australia” (IP 

Australia) in January 2011, “Controller General of Patents Designs and Trademarks 

India”(CGPDTM) and “Japan patent office”(JPO) in April 2011. 

4.4.1.b Current status of TKDL.  

The library currently records approximately 3,500 Ayurveda medicine formulations which are 

based on traditional knowledge and the details on these formulation includes descriptions the 

method of preparation the botanical names of the plants and diseases which can be cured are 

recorded and the text which were available was mainly in Urdu and Sanskrit these texts were 

converted into other languages which the researcher has stated above and are available at 

almost all patent office all over the world which helps in preventing the bio piracy and also 
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eliminate the problem of grant of wrong patents since the knowledge is available to the patent 

examiner.75 

According to the information that is provided on the website of the TKDL, the database's 

present state is that it has more than 3.6 lakh formulas from the scriptures of traditional medical 

systems from India, such as Ayurveda, Siddha, and Unani. The selection of these books was 

based on the inputs of a group of famous specialists from each branch of medicine, and the 

process of digitizing the medical information that is already accessible is being done in phases 

and has started with the provision of open knowledge availability.76 There are about “119 

books on Ayurveda”, 55 books on Unani”, “99 books on Siddha”, “one book on Sowa Rigpa” 

and ‘15 books on yoga” and there are a total of “281 books” from which traditional knowledge 

is currently available in TKDL database.77   

4.4.1.c Impact of TKDL on Grant of patents outside India.  

With the agreements on access to TKDL that were being concluded by CSIR and other patent 

offices of the “European Union, United Kingdom, United States of America, Canada, 

Australia, Germany, and Japan”, India's traditional knowledge evidence has been impacted by 

the discouragement of patent grants for claimed inventions based on India's prior art. Offices 

are successful in rejecting or asking for withdrawal or terminating or revoking many patent 

applications that are granted or which are in processing and have also asked applicants to 

amend the applications.  

Accordingly, 132 cases were withdrawn/ terminated/ rejected/ canceled or amended by the 

European Patent office, 26 cases by United States Patents and Trademarks Office, 39 cases by 

“Controller General of Patents Designs and Trademarks”, 36 cases from “Canadian Intellectual 

property office”, 10 cases from “IP Australia”, 1 case from “United Kingdom Trademark and 

Patent Office”. Totally there are 244 cases which were withdrawn or amended as the source 

                                                           
75 Tripati, Law Relating to Intellectual Property Rights. 318- 329. 

76 TKDL http://www.tkdl.res.in/tkdl/langdefault/common/Home.asp?GL=Eng (last visited 22 May, 

2022)  

77 Id.  
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was detailed in TKDL.78 

The Traditional Knowledge Digital Library (TKDL) is the first prior-art database of traditional 

knowledge in the world. It has been shown to be an efficient deterrent against bio-piracy and 

is acknowledged on a global scale as an initiative that is unparalleled in its scope. By 

demonstrating the advantages of preventative measures and the efficacy of robust deterrence, 

TKDL has established a new standard for the protection of TK all over the globe. The primary 

emphasis is placed on deterrence as well as avoiding the erroneous granting of patents by 

enabling access to previous art relating to TK.79 

4.4.2 COMMUNITY BIODIVERSITY REGISTERS (CBRs) 

The Community Biodiversity Registers (hereafter referred to as CBRs) is a register which is 

created for the documentation of biological resources and knowledge by local communities, 

regional communities and also at the national level by the people themselves with the aim of 

revitalizing the knowledge they possess and conserving biodiversity. The erosion of biological 

resources and the knowledge about these resources developed by the communities and failure 

exchange by them makes it imperative to document the knowledge and the people who actually 

share their everyday life with these resources can only do this the best, therefore the CBR is a 

tool for keeping the biodiversity knowledge alive in the community.80  

The suggestions of the United States and European Union are that the process of 

documentation of the biological resides which are fine by the WIPO in the form of database 

stored in computers leads to destruction and extinction of local knowledge and this further 

leads in losing the power that three local communities possess who are the actual generators 

and carriers of knowledge which in turn leads to bioprospecting.  

Therefore it is said that the CBRs help in remembering and revitalizing the dead traditions and 

                                                           
78  Council For Science and Industrial Research https://www.csir.res.in/documents/tkdl (last visited 22 

May, 2022).  

79  Id.  

80  Dr Vandana Shiva Et AL, Campaign Against Biopiracy Research Foundation for Science, Technology 

and Ecology. 1999, 30. 
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these help in recognizing these indigenous people who actually possess the traditional 

knowledge as the creators and carriers of traditional knowledge. These registers act as a guard 

for guardians while they help in sustaining the indigenous knowledge of the people for their 

sustainable living.  

 

The CBR also acts as a political tool for making people understand more about their rights in 

the protection of biodiversity and in turn get empowered to fight against biopiracy which helps 

in preventing grant of patents which destroys the rights of these people like the right to seed, 

food and medicine. This also provided for a means to confirm their right and sovereign power 

and control over the things they own. CBR acts as a means to build self-rule in the management 

of biodiversity and to declare the rights of the people by creating a tool in the hands of these 

local communities to act against patents on biodiversity and indigenous knowledge.  

4.4.3 PEOPLE’S BIODIVERSITY REGISTERS (PBR)  

People Biodiversity Registers (hereinafter referred to as PBR). The program of PBR is meant 

to be a formal way to keep track of local knowledge. It is a record of what people know, think, 

and feel about natural resources, plants, and animals, as well as how they use and protect them 

in a village or panchayat. PBR is also meant to raise people's awareness about the condition of 

plants and animals, as well as how to protect and use them in a sustainable way.81  

PBRs are nothing but the documents or registers containing local biodiversity and people's 

knowledge on biodiversity at village level which includes their conservation and traditional 

uses. Registers are usually built with the help of non-governmental organizations or 

researchers and also with the help of local people such as students and teachers. The activities 

which are included for the preparation of PBR are like identifying local resource user groups, 

conducting local interviews and by visiting fields, mapping the landscape and discussions on 

the management of biodiversity. Biodiversity registers are recognized by Biological Diversity 

Act, 2002 and are considered as valid methods of establishing prior art which are used for 

evaluating intellectual property rights applications and benefit sharing mechanisms.  

                                                           
81  People's biodiversity register- PBR technical and administrative management, Madhya Pradesh state 

biodiversity board, 2. 

 



67 
 

There are many examples of these registers which are usually initiated by State governments 

as well as the non-governmental organizations. “The Foundation for Revitalization of Local 

Health Traditions”(FRLHT) was the database which was the first to initiate some of the PBRs. 

A few examples of PBRs are the activities in Kerala's state plan that encourage people to write 

down what they know about biodiversity in people's biodiversity registers, like the pilot project 

that was finished in Ernakulum district. “The Tropical Botanic Garden and Research Institute” 

and the “Kerala Forest Research Institute” have also started two other projects at the Panchayat 

level. Another interesting thing that happened in Kerala was that an agreement was made 

between the Tropical Botanical Garden Research Institute and the tribe whose knowledge was 

used to make a drug that was then sold.82  And the NGO named after Kerala Shastra sahitya 

Parishad initiated at PBRs in Ernakulum district using the funds from government.  

The Karnataka biodiversity protection order, a rare example of non-governmental group action 

in the compilation of people's biodiversity registry, was championed by a number of exporters 

who served on the state planning board in 1996. One of the organized and widely dispersed 

NGOs has been working toward establishing and completing biodiversity registers at times, 

and this order expected biodiversity boards at the state and sub-state levels with a varied range 

of stakeholders as members. In the state of Andhra Pradesh an NGO named Deccan 

Development Society has initiated PBRs based on the knowledge of women farmers including 

video documentation by village women and the state coalition in defense of diversity and 

network of 140 civil society organizations spread across 23 districts have collectively prepared 

over 600 PBRs.83  

 

4.4.4 GENE CAMPAIGN  

Gene campaign is an organization created at a national level in India which mainly focuses on 

the area of genetic resources the main aim of this campaign is to educate the tribal communities 

and helping them to oppose the privatization of the genetic and biological resources which help 

these communities of the underdeveloped and the developing countries to enable their rights 

to which they are the custodians and holders of these resources. Many industries and 

manufacturing industries along with the multinational companies demand for the rights of the 

                                                           
82 Protection of Biodiversity and Traditional Knowledge- the Indian Experience WT/CTE/W/156 

IP/C/W/198 https://www.twn.my/title/cteindia.htm (last visited 23 May, 2022) 

83 TEJASWINI APTE, supra note 47 at 68. 
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patents because of which the biological resources and the wealth of these developing countries 

are under threat.  

This Gene campaign has an executive committee which consists of expert from several fields 

who are available for advice and consultations and there are many number of volunteers who 

belong to roughly around 35 crore groups which are setup in states like “Uttar Pradesh, Bihar, 

Rajasthan, Madhya Pradesh, Punjab, Haryana, Assam, Mizoram Meghalaya, Andhra Pradesh, 

Karnataka, Tamilnadu and Kerala”.84 

The most important work carried on by the Gene campaign is to collect information from the 

people and to create awareness among the people of tribal and rural communities about the 

implications that patents have on social economic life of these rural communities. The 

campaign is actively working to mobilize public opinion in opposition to legislation that 

provide patents to other multinational corporations on biological resources and other goods, 

which the campaign sees as a threat to biodiversity. Volunteers of the steam campaign have 

adopted various approaches to bring in awareness and together opinion against anti farmer and 

other policies with respect to intellectual property rights regimes.  

The main work carried out by these campaigns is to prepare literature in various languages 

which includes Hindi, English and other regional languages to educate people as to their rights 

and how these rights are being violated. The organization campaigns with people living in rural 

districts and villages and discusses the developments at National and International level. 

Campaign also conducts studies in the field which helps in documenting the knowledge that 

indigenous communities have on their properties of biological resources and the studies are 

conducted in various regions in India like “Bihar, Uttar Pradesh, Madhya Pradesh” etc and 

such a documentation is an important purpose of conservation of knowledge of indigenous 

people. Has been a study carried out by this campaign which compiles the information 

published in places regarding genetic variability found in the trees of India and this compilation 

helps as a guide for reference in a forest station program which helps in regenerating the forest 

with genetic diversity.  

As discussed, there are many other programs that have been conducted by this gene campaign 

for the purpose of protecting biodiversity in India and also to protect the rights of indigenous 

                                                           
84 Gene Campaign https://doccentre.net/docsweb/WTO-AGRICULTURELABOUR/Gene-

Campaign.htm (last visited 22 May, 2o22) 
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people against the exploitation of multinational companies in these local communities.  

4.4.5 BEEJ BACHAO ANDOLAN  

This campaign was started in a small village in Guwahati district of Uttarakhand which began 

in late 1980s which was organized as a people's movement with respect to protection of 

indigenous seeds and to promote traditional agriculture practices. The movement was called 

beach bachao andolan or save our seeds because it managed to save hundreds of ancient seeds 

from different crops. According to the resources presently they have managed to collect about 

“350 varieties of paddy seeds”, “8 varieties of wheat”, “4 of Barley”, “20 varieties of kidney 

beans”, “8 varieties of cowpea” and “12 varieties of navrangi dal”.85
 

There was also bija Satyagraha which was initiated for resisting biopiracy. In March 1999 

about 2000 groups from India joined hands with the navadhanya to launch bija Satyagraha. 

This was the moment to fight against the rights of the people to biodiversity and this was a 

movement against colonization of life livelihood and other living resources the word bejoy in 

Hindi means seeds and Satyagraha means the struggle for truth 5th March 1999 on the occasion 

of anniversary of Salt Satyagraha which was initiated by Mahatma Gandhi the beaches of the 

Agra was also initiated as a contemporary movement towards and just and immoral IPR laws.  

Meant was initiated acid is a vital resource which helps the farmers to breed and produce food 

and it becomes vital to protect these seeds from exploitation. This was a moment in accordance 

with the refusal to accept patents and preservation technology which led to the destruction of 

food security by free trade rules of WTO.  

4.4.6 FOUNDATION FOR REVITALISATION OF LOCAL HEALTH 

TRADITIONS DATABASE. (FRLHT)  

This initiative was started in 1993 with the aim of bringing in a national mission to revitalize 

the heritage of Indian medicines. India is one among such countries where it has ancient 

healing traditions and this is used commercially and by the local communities. However a very 

minimal percentage of plants for this purpose are cultivated and large number of plants are 
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collected without laying focus on the aspect of conservation. This short term plants collecting 

policy lays a serious threat to Indian medicinal plants. Because of this India came out with an 

initiative and solution to this problem and also set as a model for other countries and then 

started the “Foundation for Revitalization of Local Health Traditions” which was engaged in 

the field of local in situ conservation of plants having medicinal value.  

The foundation has found success in conserving many plants since its implementation. In the 

year 1993 it was guided for the  establishment of 110 medical plants conservation areas across 

13 states with the aim of creating largest in situ program in the world, in the year 1995 it was 

initiated to create a computer database and herbarium for the medicinal plants, in the year 1998 

it established a grassroots network for folk healers across 9 states in the country, in the year 

2000 they established Ayurveda biology labs for bridging shastra and science, in the year 2003 

it look initiative to establish herbal garden across the country, in the year 2008 it started a 

cataloging and digitization of medical manuscripts on National Agenda and Cataloged 17000 

out of an estimated 100000 medical manuscripts and from the years 1995 to 2012 the 

foundation has contributed to all the National AYUSH five year plans being of part of the 

members of steering committee in the planning commission and was also successful in writing 

a chapter on Traditional knowledge for National Knowledge Commission, Government of 

India.86 

4.4.7 HONEY BEE NETWORK DATABASE.  

Honey bee network database is a network which has been started by scholars, entrepreneurs, 

Non-Governmental Organizations, policy makers, farmers, innovators etc. And this data is 

successful as it is efficiently functional in its philosophy. This network is run by a NGO which 

is “Society for Research and Initiatives for Sustainable Development” (SRISTI). This network 

is created in more than 75 countries of the world. The philosophy which they follow is 

authentic, accountable and fair. There are three main objectives which the network strongly 

relies on and that is firstly, any knowledge system which has to be sustainable should be fair 

and just therefore in the process of collection of knowledge from the providers of knowledge 

the database follow certain measures to see through it that proper acknowledgment is given to 

the community which provided the knowledge with the name and reference of the person/s 

providing such knowledge with respect to the intellectual property rights, secondly the 

traditional knowledge holders and the grassroots innovators must be acknowledged and finally 

                                                           
86  FRLHT https://tdu.edu.in/frlht-silver-anniversary/ (last visited 22 May, 2022) 
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anything that arises and adds to the value addition and which is come from the local traditional 

knowledge, the aim is to make sure that fair and reasonable share has to be giving to them to 

the knowledge they hold and provide.87 These three are the main objectives behind the 

functioning of the database.  

This initiative has aimed to encourage innovators and helped in creating a demand in the 

market for these innovators, secure their rights in IPRs and ensure commercial benefits for the 

knowledge providers. This initiative in in turn protects the traditional knowledge of the 

indigenous communities.  

4.4.8 NATIONAL INNOVATION FOUNDATION  

“National innovation foundation” (hereafter referred to as NIF) was established in the year 

2000 by the Government of India's “department of Science and Technology” and which is 

closely associated with the Honey Bee Network. This foundation was established to maintain 

a national register consisting of innovations which also includes Honey Bee network Database. 

They use innovative methods for documentation of grass root innovations which also includes 

surveys conducted in villages by students, organizing competitions having a record of old 

literature, organizing stalls at fair conducted mainly for agricultural purposes and by setting 

up" Shodh Sankal" which is a chain of farmers who experiment and exchange ideas. The State 

governments of various states have taken initiative for the formation of foundation one among 

such state is the start of Gujarat which has joined this initiative and set up Grassroots 

Innovation Augmentation Network (GAIN) with similar aims.88
 

4.4.9 DATABASE DESIGNED TO PROVIDE EVIDENCE OF PRIOR 

ART.  

Traditional communities in the country rarely write down in a written form their knowledge; 

it is usually passed down orally from generations to generations. In India there have been 

initiatives for protecting traditional knowledge and one search is a database established to 

prove the existence of traditional knowledge that is the existence of prior art. By creating such 

                                                           
87  WIPO https://www.wipo.int/edocs/mdocs/tk/en/wipo_grtkf_ic_3/wipo_grtkf_ic_3_8.doc.(last 

visited 23 May, 2022  

88  TEJASWINI APTE, supra note 49 at 70. 
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a database it helps to establish prior art which in terms fulfills the requirements of many 

developed countries laws on IPR that there is a written proof for the existing knowledge. 

Database also helps in verifying the information provided by the applicants of IPR with respect 

to the origin of the source of biological resources and genetic resources and the knowledge 

that is being used in their innovation and it also helps to ensure that prior informed consent is 

obtained and equitable benefit sharing is being done with the concerned local community who 

won this knowledge. In India there are many government and non-government initiatives taken 

up for creating a database of traditional knowledge which also includes the inputs of the local 

community.  

Some of the problems that is being faced in the process of documenting the traditional 

knowledge is that firstly, it is very difficult to include all the traditional knowledge in one 

database therefore they would be leaving some knowledge which will be left undocumented 

and this is likely to cause bio piracy. This documented database is essential to protect against 

biopiracy therefore measures have been taken for disclosure of geographical origin so that it 

ensures prior art. Secondly, another negative aspect of these databases is that it becomes easy 

for other business corporations to discover traditional knowledge which is being documented 

in this database and go ahead and obtain a patent and commercially exploit this knowledge. 

Therefore there is a need for national legislation which grants power to these local communities 

to access the local database. Therefore it becomes essential for the government to recognize 

such a database and also lay power to the local community to legally protect the community 

database by recording the community knowledge with the consent of the concerned 

community and this should be available to the community in an accessible format. In this way, 

traditional knowledge of indigenous people will be protected.  

4.4.10 TRADITIONAL KNOWLEDGE (PRESERVATION AND 

PROTECTION) BILL, 2000  

“Traditional Knowledge (Preservation and Protection) Bill”, 2000 was drafted by “Dr NS 

Gopalakrishnan (School of legal studies, Cochin University)” was a private bill to bring out a 

legal framework and providing for a sui generis system of protection of traditional knowledge 

the main focuses in this bill was to have traditional knowledge trusts and the activities that 

should be carried out by the trust and prior informed consent.  

Traditional knowledge trusts: traditional knowledge trust are to be set up at different levels 

like the community level, Panchayat level, district level, state level and national level and these 

community trust would have the right exclusively to manage the traditional knowledge of the 
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community when the knowledge is claimed by more than one community it would be managed 

by the panchayat trust and if the knowledge is claim by more than one Panchayat then it would 

be managed by a district trust and so on till the national level trust. Creating this trust the 

community will have exclusive right to manage traditional knowledge of the community.  

Activities carried out by the trust: Few main activities that should be carried out by trust is 

educating members about traditional knowledge, documenting all biodiversity aspects of 

traditional knowledge, initiating agreements with other institutions for the purpose of research 

and development of traditional knowledge, initiating the commercial exploitation of traditional 

knowledge with local community involvement, managing the traditional knowledge funds and 

benefits sharing and also to take the legal action against the persons who exploit these 

knowledge without the prior informed consent. And also to see to it that, the commercial 

exploitation of the traditional knowledge by any person of the community, regardless of 

whether it is in collaboration with members of the community or not, shall be bound to the 

prior informed consent of the community. This is to be seen as a way to ensure the protection 

of the community's cultural history. 

Definition of traditional knowledge: The law also stipulates that traditional knowledge must 

be defined, as it encompasses actual information that has been passed down from generation 

to generation among members of Indian society, but excludes knowledge utilized in secret by 

individuals and organizations.89 

Civil remedies, such as injunctions, damages, and an accounting of profits, can be used against 

people who don't follow the law. The bill also says that people who don't follow its rules could 

go to jail for up to three years and have to pay a fine of INR 2 lakhs. The current generation is 

taking the lead and feels like it's their duty to protect and keep traditional knowledge alive by 

making a fair system for sharing benefits so that the people who actually know the traditional 

knowledge get their fair share of benefits and credit. 

4.4.11 NATIONAL POLICIES  

4.4.11.a National Biodiversity Action plan:  

                                                           
89 DR MK BHANDARI, LAW RELATING TO INTELLECTUAL PROPERTY RIGHTS 322 (Central law 

publications 2017) 
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“The Convention on Biological Diversity” has made a few responsibilities obligatory for all 

parties, including the “development of National Biodiversity Strategies and Action Plans” 

(NBSAPs) and National Reports. India has adopted in the year 2008 NBSAP by developing 

‘12 National biodiversity targets’. This policy has certain provisions for the purpose of 

preserving and protecting traditional knowledge by developing sui generis system for the 

protection of traditional knowledge and related rights including IPRs90.To maintain a database 

of holy groves and sacred ponds that documents the bio-resources and related knowledge that 

are maintained at these locations.91, by promoting and strengthening traditional knowledge 

practices92 and harmonizing rules in the Patents Act, the PPVFRA, and the BDA regarding 

disclosure of the source of biological material and related knowledge utilized in innovations, 

in order to guarantee that populations would benefit from such usage.93
 

4.4.11.b National Forest Policy ( Draft Bill 2016)  

This policy states that special communities have to be set up at village level ‘for the protection 

and management of forests’. The policies and the plans created by these local communities at 

the village level should be in accordance with the rule of the forest department which they 

have prepared for the management of the forests. The policy has been composed and put 

together so that holders of traditional knowledge can be involved in managing certain parts of 

forest management. 

4.4.11.c National Environment Policy, 2006 : 

“The National Environment Policy”, 2006 is a policy which was created to conserve the 

biological resources which also includes “conservation of biodiversity and the protection of 

traditional knowledge”.94 and also to utilize traditional knowledge for the purpose of 

                                                           
90 Action plan of National biodiversity action plan 2008 point 48. 

https://www.cbd.int/doc/world/in/in-nbsap-v3-en.pdf (last visited 22 May, 2022).  

91 Id at point 12o 

92  Id at point 13o.  

93 Id at point 136. 

94National forest Policy 2016, draft. Point 4.7.6 

https://www.google.com/url?sa=t&source=web&rct=j&url=https://assets.survivalinternational.org/d

https://www.google.com/url?sa=t&source=web&rct=j&url=https://assets.survivalinternational.org/documents/1572/draftnationalforestpolicy.pdf&ved=2ahUKEwitsoWJlfL3AhVcSGwGHS-ZAzMQFnoECAsQBg&usg=AOvVaw3nwypsbaVjOPZHUZFUktMI
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conservation of environment and to protect the genetic diversity which also encourages 

cultivation of traditional varieties of crops and traditional water conservation efforts.  

4.5 CONCLUSION.  

The Government of India, Non-Governmental Organizations, scholars, local authorities have 

taken various steps to protect the traditional knowledge of the indigenous communities which 

are being exploited by the companies for their benefits and who are making commercial 

benefits out of it. Currently, the position of traditional knowledge holders have protection 

through the registries and libraries to store in the knowledge and these helps in a fight against 

biopiracy, there are various campaigns as discussed above to educate the tribal people about 

their knowledge and measures to be taken up to avoid exploitation of the resources to which 

they are custodians, there are also databases created to store the information on the knowledge 

of these tribes which also helps in the prevention of biopiracy.  

Through all these means traditional knowledge is protected and the knowledge holder has an 

equitable position. However, all these initiatives created have their own drawbacks therefore 

it is the need of the hour to enact legislation for the protection of traditional knowledge, many 

private bills are already proposed in this area and the Government of India should take 

initiative to enact and implement an act for the protection and preservation of traditional 

knowledge.                 

                                         

 

 

 

 

                                                           
ocuments/1572/draftnationalforestpolicy.pdf&ved=2ahUKEwitsoWJlfL3AhVcSGwGHS-

ZAzMQFnoECAsQBg&usg=AOvVaw3nwypsbaVjOPZHUZFUktMI (last visited 22 May 2022).  

 25 National Environment Policy, 2002 point 5.2. 

 

https://www.google.com/url?sa=t&source=web&rct=j&url=https://assets.survivalinternational.org/documents/1572/draftnationalforestpolicy.pdf&ved=2ahUKEwitsoWJlfL3AhVcSGwGHS-ZAzMQFnoECAsQBg&usg=AOvVaw3nwypsbaVjOPZHUZFUktMI
https://www.google.com/url?sa=t&source=web&rct=j&url=https://assets.survivalinternational.org/documents/1572/draftnationalforestpolicy.pdf&ved=2ahUKEwitsoWJlfL3AhVcSGwGHS-ZAzMQFnoECAsQBg&usg=AOvVaw3nwypsbaVjOPZHUZFUktMI
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                                     CHAPTER 5 

AN ANALYSIS OF THE CASES WHICH HAVE RESULTED IN THREAT 

TO BIOPIRACY. 

5.1 INTRODUCTION 

Biodiversity is the most significant national asset as it sustains the lives and livelihoods of 

millions of Third World people, who have freely shared it with the world. Knowledge and 

innovation have never been considered private property by the people of the Third World. This 

has led to the dissemination of both biodiversity and knowledge about it throughout the globe. 

Almost all the food and medicines so extensively used today are gifts from the Third World. 

Today, the people of the Third World are being punished for their generosity. Corporate 

biopirates like Monsanto, W.R. Grace, Rice Tec, etc. are claiming ownership rights to these 

resources and knowledge through patents. The world of food and medicine can never repay the 

debt to the indigenous cultures for the various food varieties and life-saving drugs that are 

available today because of the systematic observation and careful selection of resources over 

thousands of generations. 

However, the piracy of this indigenous knowledge is dignified under the title of "intellectual 

property" of which patents is one form of "property". The term "intellectual property" not 

merely legalizes such piracy, it also erases effectively all the contributions of indigenous 

cultures in developing that knowledge or skill, and creates an order in which the original 

innovators are accused of stealing what they themselves originally innovated and used over 

generations. 

Since the inception of globalization and industrialization, there has been massive growth in the 

manufacturing industries and development of multinational companies. As a result of these 

industries there has been exploitation of the biological resources which are abundant in 

countries like India which is rich in biodiversity. Indigenous people who are the preserves and 

conserves of these resources and their rights are being exploited as these industries and MNCs 

are misappropriating the resources and the historical and traditional knowledge of these 

indigenous people who have been preserving for generations. Their knowledge is being 

exploited by these industries or other developed countries  by making use of this knowledge 

and  get these resources patented therefore not providing rights and the benefits which these 
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indigenous people possess and which actually belong to them, they are restrained from using 

their own rights, by this way their rights are being exploited this is called biopiracy, the first 

case of biopiracy was the patenting of turmeric by the United States, eventually many others 

were being patented as this was not protected in India. 

This chapter focuses on discussing all the cases which posed a threat to indigenous rights and 

traditional knowledge of the people which eventually led to biopiracy. And this also shows 

how the developed countries commercially exploited the rights of these people and biological 

resources which is a major threat to the survival of indigenous communities.  

5.2 CASES ON BIOPIRACY  

5.2.1 TURMERIC DISPUTE. 

In ancient Asian communities, the root of the turmeric plant was used for cooking, cosmetics, 

and medicine; it was also utilized as a spice and coloring agent. The traditional Indian ayurvedic 

drug turmeric is used to treat anemia, asthma, burns, conjunctivitis, dental issues, diabetes, and 

diarrhea distress, along with many other conditions.95 

In 1995, two Indians from the “University of Mississippi Medical Center” in the United States 

were issued a patent with number 5401504 for the use of turmeric in wound healing treatments. 

“The Center for Scientific and Industrial Research” (CSIR), an independent institution under 

“India's Department of Science and Technology”, asked that the “United States Patent and 

Trademark Office” (USPTO) consider the patent .The wound healing capabilities of turmeric 

have been recognized in India for hundreds of years; the patent had to be called off. After a 

long study, 32 sources were located, some of which were over 100 years old and written in 

Sanskrit, Urdu, and Hindi. Based on this information, the US Patent Office revoked the patent 

in 1997, determining that the discoveries of inventors had existed in India for millennia. This 

was a milestone ruling as it was the first time a patent based on a developing country's 

traditional knowledge had been successfully challenged. 

The fight to remove the turmeric patent is a prime example of the injustice of oral knowledge 

not being accepted as evidence of prior art in the USA in terms of fighting bio piracy this is a 

great disadvantage for cultures where traditional knowledge is mainly passed on orally over 

                                                           
95 Philip Schule, Piracy and Commercialisation of Ethnobotanical Knowledge, IBRD ,1, 166 (2004). 
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knowledge has not been scientifically produced and recorded in a laboratory or written 

according to technical specifications  

5.2.2 NEEM DISPUTE  

Neem is a free tree of India. The Persian name of this name is "Azad Darakth'' the scientific 

name of neem is "Azadirachta'' Indica is derived from it. The name is described in an Indian 

document written over 2000 years ago as an air purifier and a remedy for practically all forms 

of human and animal problems, and it is used almost every day on every farm and in every 

home due to its abilities and best repellant and freedom capabilities. The combination of neem's 

cultural medicinal and agricultural virtues has aided in its widespread dissemination and 

multiplication throughout continents, with Indians passing on knowledge of the word from 

Australia to Africa, Pilgrims on route to Mecca and the global community's understanding of 

its usage. The neem best symbolizes the freedom of various species to exist and the freedom 

of humans to communicate information about it. 

W. R. Grace and the “United States Department of Agriculture” were granted patent number 

436257 by the “European Patent Office” (EPO) in 1994 for their method of reducing plant 

fungus using hydrophobically extracted neem oil. Indian communities traditionally knew that 

neem extracts may be used to cure a variety of fungal infections, as well as the common cold, 

the flu, malaria, and other illnesses. This caused a coalition of non-governmental organizations 

(NGOs) and Indian farmer groups to challenge the patent legally in 1995, saying that it was 

invalid since the substance had already been put to use as a fungicide in Indian agriculture. 

Claimants challenging the patent award included the “Research Foundation for Science, 

Technology, and Ecology”; “the Green Party of the European Parliament”; “the International 

Federation of Organic Agriculture Movements (IFOAM)”; and over two hundred other 

organizations and individuals. Later On the basis of the data they provided, the European Patent 

Office revoked the Neem patent in May of 2000.96 

5.2.3 BASMATI RICE CONTROVERSY. 

                                                           
96 YADAV ET AL, BIODIVERSITY, BIOTECHNOLOGY AND TRADITIONAL KNOWLEDGE, 

UNDERSTANDING IPRS 202 Narosa Publishing House 2010. 
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The Indian subcontinent is the largest producer and exporter of Basmati, a superfine fragrant 

rice. Farmers produced different types of Basmati rice through centuries of observation, 

experimentation, and selection to match diverse ecological circumstances, cooking 

requirements, and tastes. The US Patent and Trademark Office (USPTO) issued patent no. 566 

484 on Basmati Rice Lines and Grains to Rice Tec Inc, a US agribusiness corporation, on 

September 2, 1997. Basmati is highly regarded for its distinctive aroma and flavour, and the 

invention's patent claims are extraordinarily broad in scope, with 20 claims. 

The patent number 5663 484 on Basmati is an exceptionally extensive patent, since it not only 

specifies the patent's scope to encompass unique basmati rice lines and grains, but also has 19 

different and independent claims. The patent protects the Basmati plant's genetic line, which 

incorporates DNA from varieties cultivated by farmers. The patent does automatically cover 

the varieties established by farmers and their ancestors, and if enforced, farmers will not be 

able to cultivate these kinds without permission from ricetec and payment of a fee. 

Ricetec's Basmati Strain exhibits the same characteristics as our Indian traditional cultivars, 

including long grain, unique aroma, excellent yield, and semi-dwarf height. Ricetec should not 

be patented since it is fundamentally derived from Basmati and cannot be claimed as new. The 

United States is one of the largest importers of Indian Basmati if RiceTec is  permitted to 

advertise its rice there under the brand Basmati and at a price lower than Indian variants. Indian 

rice exports were severely impacted by the probable loss of Basmati exports as a result of the 

Basmati rice patent. This affected the economy of India. Our basmati rice exports of rupees 

11.2 billion, which account for over a quarter of total rice exports, constitute a profitable niche 

market for these nations. India exports over 500,000 metric tonnes of basmati rice yearly, 

mostly to the Middle East, Europe, and the United States. 

India and Pakistan together wanted to oppose this before the USPTO. ICAR and CSIR also 

joined together to help the governments of these countries to take initiative against grant of 

patent over basmati rice to USPTO97. The ICAR requested USPTO to re-examine the patent 

granted and by 2001 Rice Tec was to withdraw 15 of its claims out of 20 claims and also to 

amend two of its claims. RiceTec was forced to drop the title “Basmati rice lines and grains”. 

 

                                                           
97 ITAG www.itagbs.com/articles/basmati_case.html (last visited June 6, 2022)  

http://www.itagbs.com/articles/basmati_case.html
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Interestingly, even before RiceTec's patent was struck down, other countries had asserted that 

only Basmati from India and Pakistan could be described as 'Basmati'. DNA analysis of 

RiceTec's Kasmati and Texmati branded rice, conducted by the Ministry of Agriculture, 

Fisheries and Food in the UK, concluded that it would be more accurate to describe these 

varieties as American long grain rice rather than Basmati rice, since they had more genetic 

similarities with the former than with the latter. The UK's Grain and Feed Trade Association, 

one of the largest global importers of Basmati, stated that the term 'Basmati' should be used 

only for rice grown in India and Pakistan. Saudi Arabia, the largest export market for Indian 

Basmati (in 1994 it accounted for 68% of Indian Basmati exports), allowed only rice from the 

Indian sub-continent to be sold as Basmati. 

5.2.4 HOODIA CACTUS. 

People of the San tribe are one of the most primitive inhabitants of South Africa who lived in 

and around the Kalahari desert in South Africa. These people used a plant called hudiya cactus 

to lessen their hunger and thirst when they were on hunting. This was used as an appetite 

suppressant and which forms the part of traditional knowledge of the san tribe. A Dutch 

anthropologist has documented the use of this plant in the year 1937.  

“The South African Council for Scientific and Industrial Research” (SACSIR) obtained a 

patent on this hoodia appetite suppressing element (P 57).98  After the granting of patent the 

SACSIR got the exclusive right to make and sell the drugs and also plan to exploit the product 

commercially therefore they enter into agreements with other international firms that is they 

gave license in 1997 to UK biotech company called phytopharm. Phytopharm for the reality of 

$ 32 million in 1998 gave rights to a leading pharma company Pfizer to develop and market P 

57 as a slimming drug to cure obesity and weight loss.  

 

Meanwhile the San people getting to know about the exploitation of their traditional knowledge 

took help of some non-governmental organizations and conducted campaigns for recognition 

of rights of traditional people over the Hoodia cactus plant. In 2001 the San filed a legal demand 

for compensation and negotiated a benefit sharing agreement whereby the San tribe would get 

                                                           
98 Viviana Munoz Tellez, Recognising the Traditional Knowledge of the San People: The Hudiya Case 

of Benefit Sharing (2006) 
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a percentage of the profits. But they then threaten legal action on the grounds of bio piracy, 

claiming that their traditional knowledge has been stolen, and that the institution failed to 

comply with rules of the Convention on Biological Diversity requiring prior informed consent, 

whereas the South African government has never consulted the San people. They were 

successful in negotiating a benefit-sharing agreement with SACSIR. In March 2002, the 

SACSIR and the “South African San council” (SASC) reached an agreement recognizing the 

San people as the keepers of traditional knowledge linked with the hoodia plant and entitling 

them to royalties. 

5.2.5 AYAHUASCA. 

The meaning of the word Ayahuasca is the wine of the soul. Is a ceremonial drink which were 

prepared by the tribes called Shamans in the Amazon basin  from the bark of the tree which 

was named Banisteriopsis Caapi99. and this was a drink which was used by these tribal during 

their ceremony which were organized for meeting spirits in the process of treatment and certain 

ailments. in the year 1986 and American got an US patent acquiring rights over a drug called 

"DaVine" this was claimed as a new variety of B. Caapi stated that he came across this tree and 

discovered it in the American Amazon rainforest of South America. Later after the grant of the 

patent the tribal people came to know of it in the year 1994.  

 

The indigenous coordination body of the Amazon basin, which is an organization that is 

composed of approximately 400 indigenous groups, took the initiative and represented on 

behalf of the representative body to the Centre for International Environment Law. This 

institution fought for the case before the United States Patent and Trademarks Office, and it 

requested the USPTO asking to revoke the patent granted on the grounds that it was against the 

public order and that it violated the rights of indigenous peoples considering the sacred nature 

of B Caapi and stated that it was a prior art and the patent which was granted was deprived of 

any novelty. Considering the claims, the USPTO rejected the patent granted in 1999. 

                                                           
99 Traditional knowledge and geographical indications in the report of intellectual property commission 

of the United kingdom's (2002) entitled integrating intellectual property rights and development and 

policy at 76-7.  
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However the patent office asks for re-examination and argues that the case claiming the priority 

based on date of filing which was when the new rules of patent were non existing which 

persuaded the USPTO in 2001 to reverse its earlier decision and allow the patent to continue.  

5.2.6 PHYLLANTHUS NIRURI. 

In India, Phyllanthus niruri, commonly known as BHU AMLA, has been used for generations 

as a traditional cure for many kinds of hepatitis and other liver problems. This plant's usage is 

well-known and well-documented, and its chemical contents have been examined and 

described in various scientific journals, including publications by the Indian Council of 

Medical Research and the Indian system of medicine as early as 1969 in Ayurveda.  

Jaundice has traditionally been treated using a variety of herbs, according to both Unani and 

Siddha practices, as well as folk medicine. This plant is one of those medicinal plants that is 

utilized extensively across India, from the east to the west and the north to the south. It is a 

component of the Ayurvedic healthcare system, which is the official healthcare system, just as 

much as it is a component of the local health practices, folk medicine, and traditional 

indigenous collective knowledge. In spite of the fact that the use of this plant for the treatment 

of jaundice is an ancient finding that has been meticulously recorded in the Indian system of 

medicine, patents have been sought for this knowledge and it has been claimed as an innovative 

invention. 

“The Fox Chase Cancer Centre in Philadelphia”, which is located in the United States, has 

applied for a patent with the European Patent Office in order to protect its ability to treat 

hepatitis. The manufacturing of a medication that is effective in treating viral hepatitis B is the 

subject of the patent claim. The Fox Chase Cancer claim asserts that "in so far as is known 

philanthus newly has not been offered for the treatment of viral hepatitis infection prior to the 

study done," despite the fact that prior knowledge of the use of plant for cure for all kinds of 

hepatitis, including hepatitis B, existed, In the application for the patent, there is a referral to 

Dr. KM Nadkarni's “Indian Materia Medica”. In this book, it is stated that jaundice may be 

treated using combinations that are derived from this plant.100 

In spite of the fact that medicines derived from this plant have been used for the treatment of 

all types of hepatitis in the traditional system of medicine, a scientist at the Fox Chase Cancer 

                                                           
100 VANDANA supra note 80 at 34.  
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Center fraudulently represented an act of piracy as an act of invention by limiting the use of 

phyllanthus niruri for the treatment of jaundice to a single type of infectious hepatitis and 

classifying this use as a novel application. 

5.2.7 ASHWAGANDHA 

Withania Somnifera is the botanical name for ashwagandha. Asgandh, amangura, and 

ashwagandha winter cherry are the native names for this. This effort is highly regarded in 

Ayurveda for its ability to regionate. It is said to be capable of importing long life, young 

vitality, and mental strength. Powder root is said to be an energizing and nutritious tonic for 

healthy individuals, as well as a health restorer for youngsters who have become malnourished 

due to starvation or sickness. According to Ayurveda, the root may help men who have lost 

their sperm count. The celestial body Ketu, one of the nine planets, is linked to the plant. The 

roots are worn as talismans to bring good fortune to the heavenly body. Since its qualities have 

been extensively studied within our traditional knowledge system, it is utilized by all 

indigenous medical practitioners for a range of musculoskeletal ailments, including neural 

disorders such as general and nerve tonics. The following patents were issued based on the 

claim of novelty: US patent number 5494668 for a technique for treating musculoskeletal 

disorders and a new compound. The patent application by Pola Chem Tech, a Japanese 

company, was for a topical skin cream for aesthetic and reproductive objectives.101 

On July 27, 2006, Natreon Inc., an American multinational company, filed a patent application 

in the EPO called "Method of Treatment or Management of Stress" (European Patent 1906980) 

about how Ashwagandha has been used for centuries to treat anxiety-related stress, depression, 

insomnia, gastric ulcers, and seizures.102 

Among the Several patents which were granted in favor of ashwagandha India was able to 

revoke only one application among them. In 2009, the Indian government answered based on 

                                                           
101 M. Somasekhar, “ Patent hunters haunt ashwagandha” THE HINDU BUSINESS LINE (February 
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evidence from the traditional knowledge digital library and other documents from the 1200s. 

As a result of their efforts in 2010 the European Patent Office revoked the patent granted.103 

5.2.8 SYNGENTA ATTEMPT AT BIOPIRACY OF RICE VARIETIES. 

In 2002 Syngenta India, an affiliate of the global agribusiness company Syngenta AG of 

Switzerland, negotiated a deal with the “Indira Gandhi Agricultural University” (IGAU) to gain 

access to a collection of hundreds of traditional rice varieties. Syngenta's interests include 

research, production and marketing of seeds, including rice. 

The collection had been initiated in 1971 by the late Dr. Richharia, rice scientist and director 

of the Central Rice Research Institute, and was stored in a small room at the IGAU. He 

collected rice samples from adivasi farmers and agricultural department workers in Madhya 

Pradesh, mainly from what is now the state of Chhattisgarh, known as the rice bowl of the 

region. Hundreds of rice varieties, nurtured by farming communities over generations, were 

collected by Dr. Richharia on the understanding that improved traditional varieties would be 

returned to farmers. In 2002 there were over 200 aromatic rice varieties and 23,000 in the 

collection. 

The Syngenta deal was called off after immense public pressure and outrage about the fact that 

knowledge collected from farmers was to be handed over to a multinational corporation for 

research. It was suspected that Syngenta wanted access to the rice collection in order to patent 

the rice varieties. It was also revealed that prior to entering into negotiations with Syngenta, 

the IGAU had not consulted appropriate national authorities such as the Indian Council of 

Agricultural Research or the National Bureau of Plant Genetic Resources. The incident 

highlighted the need to establish collective community ownership over biological resources 

and related traditional knowledge. It also showed that national institutions were well prepared 

to handle the threat of biopiracy104. As a consequence, individuals, farmers, NGOs, civil 
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liberties organizations, student groups, and biodiversity conservation movements launched 

major agitations against Syngenta and IGAU, leading to Syngenta canceling the agreement.105 

5.2.9 HALDI 

The botanical name of haldi is curcuma longa which is also called as haldi, manjal haridhara, 

Rajini, turmeric. Haldi is cultivated almost throughout the country particularly in Madras, West 

Bengal and Maharashtra a perennial herb with yellow rhizomes, pseudostem composed of 

convolute leaf sheaths. The medical uses of this is it improves complexion, relieves itching, 

cures various types of skin disorders, cures anemia, clears infected wounds, cures rhinorrhea, 

cures blood doshas,  cures dyspepsia, cold, cough leucorrhoea, conjunctivitis, otorrhea, prains, 

injuries, chronic ulcers, confused wounds, urticaria, furunculosis, snake and scorpion bites, 

filaria, vertigo, hemorrhoids, leech bite, epilepsy, skin eruptions, smallpox and chickenpox, 

pemphigus and jaundice.  Turmeric plays an important role from birth to death in Indian 

traditions. The plant is auspicious for the Hindus with most rituals being performed using the 

turmeric rhizome or tuber as well as from bringing happiness and prosperity, turmeric is offered 

to fire gods. The rubbing of turmeric and oil is an essential part of Hindu marriage. In most of 

the Telugu speaking areas turmeric is applied on the mother on the 7th day after the birth of 

the child while the Hindus of Maharashtra cut off the umbilical cord of the newly born baby 

and buried it together with turmeric.  

“The University Of Mississippi Medical Centre” in Mississippi filed a patent in December 

1993. The US Patent and Trademark Office granted applicants US Patent 5,401,504 for the use 

of turmeric powder as a wound-healing agent. 

The claim to Novelty on which the patents were acquired was judged to be improper since its 

qualities had been symmetrically examined within our indigenous knowledge systems. Later 

in August 1997 the US patent office revoked patent on wound healing disproving the claim 

that the patent was Novell and non-obvious. 

5.2.10 “ALOE BARBADENSIS/ ALOE VERA” 
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Aloe vera's scientific name is Aloe Barbadensis, which is also known as Kumari or ghee 

Kumari. It grows in most regions of India, particularly in dry regions, and may be found from 

the dry westward parts of the Himalayas up to Cape Comorin. It is a dwarf succulent plant with 

a short stem and thick fleshy leaves with plentiful mucilage in basil whorls border spiky and 

gradually tapering into a spine tip. According to indigenous medicinal systems, the properties 

of these aloe vera are that it breaks the faces and expels forcefully, is beneficial for the eyes, 

aids in growth, and treats skin disorders. Since its qualities have been extensively examined 

within our indigenous knowledge systems, the claim to novelty as to US patent number 

5449515  utilized as a method and formulation for eliminating fleas on animals on which the 

patent which was awarded  was contested. 

The ways in which this plant is used at homes and communities is for heavy bleeding and 

painful periods, irregular menstruation, as an astringent as it acts as an agent which contract 

body tissues removed fluid from them and checks bleeding and does reducing this comfort and 

pain, constipation as the dried juice of Aloe vera is given, for burns and wounds, leaves in slit 

length was and placed on each eye and bandaged at night for 3 days for sore eyes, for treating 

asthma and cough.  

On March 9, 2007, “M/s. Cognis IP Management Gmbh of Germany” submitted a patent 

application for the treatment of obesity using Gheekawar (Aloe vera). On July 20, 2009, TKDL 

evidence based on Rasendra Chintamani H (about the 16th century) and other Ayurveda and 

Siddha texts was provided. The applicant decided to withdraw their patent application on 

November 27, 2009.106 

5.2.11 BT BRINJAL CASE. 

BT Brinjal case107 was the first legal case of biopiracy “The Environment Support Group” 

which deals with environmental and social justice innovatives. ESG submitted representations 

in the Bt Brinjal case (ESG) The ESG has been working hard since 2010 for investigations and 

possibly prosecutions linked to biopiracy. ESG had gathered a great deal of information on the 

present case. ESG submitted a detailed petition to the Bangalore Public Hearing in 2010 
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explaining how Monsanto, its Indian partner “Maharashtra HybridSeeds Company” (Mahyco), 

and their Indian collaborators, namely the University of Agriculture Sciences at Dharwad in 

north Karnataka and Sathguru Management Consultants Ltd, are violating the “Convention on 

Biological Diversity” by modifying endemic Indian brinjal varieties. Despite solid evidence 

acquired by ESG, the Minister opted to avoid this apparent case of biopiracy, which is unusual 

given its competence: preserving the environment in India, therefore taking actions when 

biodiversity is at threat. 

Disappointed by the conflation, ESG instituted a complaint with the “Karnataka Biodiversity 

Board” (KBB) and “National Biodiversity Authority” (NBA). The NBA waited 1.5 years 

before acting. In 2011, the NBA chose to pursue Monsanto/Mahyco for BDA violations. (the 

decision originated with a complaint filed by the ESG before the KBB on 15th of february 

2011). According to the ruling, the accused parties accessed and utilized more than ten different 

varieties of brinjal both in states of Karnataka and Tamilnadu without getting prior and 

informed clearance from the appropriate authorities. KBB investigated and contacted the NBA. 

The ESG's strongest claim before the NBA is the infringement of section 3 of the BDA. In 

November 2012, ESG became weary of all this and initiated a thorough Public Interest 

Litigation to the High Court of Karnataka against the NBA and KBB. The NGO accused 

officials of delaying criminal prosecution and predicted more delay and case derailment. 

The NGO also emphasized particular gaps and inadequacies in India's legal and administrative 

systems that are causing permanent loss of biological variety and traditional knowledge. The 

High Court of Karnataka appropriately dismissed requests to quash Monsanto/Mahyco and 

others' criminal prosecution. The court ordered NBA and KBB to prosecute the defendants.108 

5.2.12. KANI TRIBE CASE 

The Kani tribe of Kerala, India, has been utilizing a plant known as Arogyapaacha for its 

therapeutic properties from time immemorial. This and other bits of traditional knowledge are 
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kept by tribe healers known as Plathis, who are the only ones authorized by custom to pass it 

on to the next generation109. 

This is in reference to benefit-sharing agreements established between Kerala's Kani tribes and 

the Tropical Botanical Garden and Research Agency (TBGRI), a publicly funded research 

organization in Trivandrum, regarding the therapeutic plant Arogyapacha (Trichopus 

zeylanicus). 

The fruits of this plant were used by the Kani tribes as a source of quick vigour and vitality. 

During an expedition to the Kani-inhabited forest areas, three Kani tribe people shared their 

expertise of the plant with a TBGRI scientist.110 

The TBGRI then conducted a thorough scientific examination of the plant, including chemical 

screaming to separate the active components and pharmacological screening. The TBGRI 

scientists created the medication "Jeevani" by combining three different therapeutic plants.111 

With the assistance of the TBGRI, the Kerala Kani Samudaya Kshema Trust was created in 

November 1997. All nine registered members of the trust were Kani tribesmen. The two Kanis 

who handed down Arogyapaacha's traditional wisdom to the TBGRI were the Trust's President 

and Vice-President. The trust's objectives are to establish Kani welfare and development 

programmes in Kerala, to prepare for biodiversity, as documented in the Kanis Knowledge 

Base report, and to develop and promote techniques for encouraging long-term biological 

resource protection. 

According to the benefit-sharing arrangement, the Kani Samudaya Kshema Trust's account at 

Kuttichal Trust Union Bank got a first payment of US$ 13,000 and royalties of US$ 500. The 
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Kanis case seemed to be a solution to the construction of a framework for benefit-sharing with 

indigenous groups at first sight.112 

5.2.13 COLGATE CASE  

There were allegations that Colgate had misappropriated an Indian toothpaste recipe that dated 

back a thousand years. The United States Patent and Trademark Office granted Colgate a patent 

for a tooth powder composition that included rust-like red iron oxide, cinnamon oil, cardamom, 

black pepper, and lemongrass. Indian activists have levelled allegations of "biopiracy" against 

Colgate, claiming that the company unlawfully copied and patented a traditional Indian 

toothpaste recipe that dates back a thousand years.  

Every component dates all the way back to ancient times. For thousands of years, the average 

Indian man has relied on them in their daily lives. Efforts are now being made in India to 

construct a document consisting of 34 million web pages in order to provide evidence that the 

elements were already known to those practicing the art. 

5.2.14 KARELA/BITTERGOURD, JAMUN/BLACKBERRY, 

BRINJAL/BAINGAN. 

The recent patents on the anti-diabetic benefits of karela (bitter gourd), jamun (syzygium 

cumini), Gurmar, and brinjal emphasize the issue of bio piracy and the patenting of indigenous 

biodiversity-related information once again. 

Chromak Research Inc., which has its headquarters in New Jersey, was recently awarded the 

United States patent number 5900 240. Onkar S. Tomer and Kripanath Borah are the two non-

resident Indians who have been assigned this responsibility. Peter Gloniski, who is also a 

member of their team. Karela, jamun, and brinjal are three vegetables that are often used for 

diabetes care in India. This is both common knowledge and common practice. The "Wealth of 

India," the "Compendium of Indian Medical Plants," and the "treatise on Indian Medicinal 

Plants" all describe their usage in the treatment of diabetes. Prior art is present in this 

indigenous knowledge and application. Since patterns are meant to be issued only for new ideas 
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on the basis of novelty and non-obviousness, no patent should be granted when previous art 

exists. Patents are exclusive rights awarded for innovations, and these criteria proved 

inventiveness113. The argument that the use of karela or jamun for anti-diabetic therapy is a 

recent development is untrue, since such usage is well recorded in India. 

According to the article, "Article 102 of the United States Patent Law, which defines prior art, 

does not include technology and techniques in use in other countries as prior art." As a result, 

the Jamun may be patented in the United States. However, such a patent has sparked outrage 

in India, since it was seen as a case of biopiracy, or the stealing of Indian traditional 

knowledge.114 

5.2.15 KALAMEGHA AND PUDINA. 

The commonly known Pudina is also called Mint and the botanical name of Kalamegha is 

called Andrographis paniculata and the indigenous use of Andrographis and mint is for the 

purpose of novelty for the therapy of H5N1 avian influenza and this patent was granted to 

“Livzon Pharmaceutical Group Inc”, Guangdong in 2007. The European Patent Office after 

reviewing the claim granted the patent.  

Formulas from ancient Ayurveda and Unani manuscripts dating back to the 9th century were 

found to demonstrate the age-old use of 'pudina' and 'kalamegha' in India for the treatment of 

influenza and epidemic fevers. These formulas were discovered due to a collaborative effort 

between the CSIR and India's TKDL.115 On April 27, 2010, India's TKDL sent a response to 

the EPO, in which it informed assessors of references to traditional medicinal characteristics 

of pudina and kalamegha in India. As a result, it denied that the claims described in the 

application had any innovation or originality (European Patent 1849473)116 The European 
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Patent Office put off making a judgment on whether or not to grant a patent to Livzon, a major 

Chinese pharmaceutical company, on the medicinal advantages of pudina and kalamegha for 

treating bird flu on June 10th, after reviewing the expanded evidence from CSIR that backed 

up India's position. By effectively denying China's effort to copyright the usage of medicinal 

herbs pudina and kalamegha, India blocked a significant attempt at bio-piracy. 

 

5.2.16 INDIAN LOTUS  

The Indian lotus was used to treat diseases relating to the heart and this was the knowledge of 

the indigenous people. In 2005 M/s Purimed Co Ltd Korea filed a patent application for treating 

heart diseases using Indian Lotus and claimed to be a novelty. 

The evidence in TKDL along with the department of CSIR India produced evidence due to 

which the applicant who had claimed for patent had to withdraw his application for the granting 

of patents.  

5.2.17 PISTA  

On February 19, 2009, the European Patent Office made the decision to award an anti-cancer 

medicine patent to the Italian company M/s. Data Medica, Padova SPA for their use of Pista. 

On July 9, 2009, documentation was provided by the TKDL Department of the CSIR of India. 

As a result of the facts presented, the European Patent Office changed its mind on granting the 

patent on July 14, 2009. 

5.3 CONCLUSION. 

There is no one practical, legal solution to the problem of intangible cultural heritage 

misappropriation. Before selecting what legislative action to take to conserve their intangible 

cultural assets, developing nations should carefully assess their requirements. Many difficulties 

may be avoided if IP laws are well drafted. Furthermore, unique protective systems are 

available to provide more comprehensive protection and protection customized to a country's 

specific needs. However, legislators must bear in mind that "overprotection" might hurt other 

cultural, social, and economic interests. IPRS should not be seen as a set of hard and fast rules, 

but as a toolbox from which relevant tools may be chosen and mixed. Finally, cultural 

dispersion is influenced by social and economic opportunities. It will only be preserved if the 
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lifestyle that represents these intangible cultural values provides appealing economic 

opportunities. Commercialization of some intangible cultural property components may 

ultimately aid in the preservation of cultural heritage as a whole. IP rules may help to a limited 

extent, but governments must implement a complete plan that includes both preventative and 

supporting measures. A further crucial component of that strategy must be capacity 

development and raising understanding of IP problems, particularly among indigenous and 

local people. 

The cases mentioned in this chapter clearly demonstrate intellectual theft of indigenous people' 

traditional and cultural knowledge, as well as hubris in believing that these resources become 

"value added" when processed in western labs. A patent like this has a significant negative 

influence on the potential export market for Indian pharma businesses that fulfil the 

requirements of the Indian medical system. 
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                                       CHAPTER 6 

                       CONCLUSION AND SUGGESTIONS 

6.1 CONCLUSION  

Indigenous people don't get their traditional knowledge from one person. Instead, it grows 

slowly over time and is passed down from one generation to another. Indigenous innovation 

comes from the complex relationship between indigenous people, their lands, and their 

resources. It is not just motivated by a desire to make money or sell things. IPR protects 

individual property rights as absolute rights, but traditional knowledge is shared by people, 

clans, tribes, countries, and different indigenous groups. TK is used and shared in ways that 

are controlled by both complex communal institutions and the rules and customs of indigenous 

societies. Even if a single person has the information, a group decides whether or not they can 

use it. They can't use it freely and without limits because they have to follow the rules and laws 

of their people and conventions.  

In recent years, international organizations such as the Convention on Biological Diversity, the 

World Trade Organization, and the World Intellectual Property Organization have held 

discussions about the value of indigenous communities' knowledge, its role in the economy as 

well as biodiversity conservation and sustainable use, and the need to protect it from 

commercial exploitation. 

Traditional international intellectual property law does not adequately protect the indigenous 

peoples' plant-based traditional knowledge, despite the fact that various international treaties 

recognize the rights of indigenous peoples. As a consequence of this, either new systems need 

to be developed or the ones that are already in place need to have their scope broadened in 

order to make room for the preservation of the indigenous people's traditional knowledge of 

their biological resources. However, there have not been any international initiatives that have 

been coordinated and comprehensively taken to improve the current situation. As a 

consequence of this, biopiracy disputes are increasing, and the human rights of indigenous 

peoples are being violated. 

Modifications were made to the general structure of the International Instruments in order to 

avoid bringing it into conflict with the Convention on Biological Diversity. The Convention 

on Biological Diversity is primarily concerned with addressing concerns regarding prior 
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informed consent and allowing access to traditional knowledge connected with other biological 

and genetic resources in exchange for benefit sharing. Additionally, the Convention on 

Biological Diversity is concerned with preserving biodiversity. The World Health 

Organization's goal is to safeguard traditional medical knowledge for the sake of health and 

innovation. Food and agricultural organizations have performed studies on indigenous people's 

farmer's rights. 

International instruments are very important for the purpose of protecting traditional 

knowledge. Traditional knowledge may be found in a variety of sectors, including medicine, 

agriculture, plant varieties, handicrafts, and biological diversity. The simple fact that there is 

so much biological diversity becomes a topic for international conventions and conferences. 

Based on their purposes, all of these instruments strive to conserve traditional knowledge. The 

major goal of WIPO's policy and rule-making is to protect traditional knowledge. As a 

consequence of this, it is quite possible that in the near future, the protection of traditional 

knowledge will be regulated by the laws governing intellectual property. 

The existing system of intellectual property protection for traditional knowledge, in particular, 

does not provide protection for traditional knowledge. Some IP instruments, such as industrial 

designs, copyrights, trademarks, trade secrets, and geographical indications, should be used to 

address some of the unique characteristics of traditional knowledge, therefore providing 

protection for it. Bio-piracy and the patenting of conventional knowledge may be successfully 

regulated by conducting better and more thorough prior art searches and fully complying with 

disclosure standards. 

Even though the GI Act, (1999) PPVFR Act, (2001) Biological Diversity Act, 2002, Patents 

(Amendment) Act, 2005, and other forest and wildlife legislations provide explicit provisions 

for the preservation of TK, there is still a great need to safeguard and promote traditional 

knowledge connected to biodiversity. The traditional knowledge of India's local and indigenous 

groups should be protected through a system that is independent from the present IPR system.  

 

In India, there are mainly two primary problems when it comes to leveraging the IP system to 

preserve and commercialize TK: Under the present intellectual property system, individuals 

may protect their discoveries and intellectual property rights, but communities cannot protect 

their collective knowledge in all sectors. Communities aren't acquiring additional rights even 
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in regions where collective intellectual property registration is allowed. As a result, the 

intellectual property system is seldom employed to preserve traditional knowledge in India and 

throughout the globe. Developing and least developed nations advocate the use of IP to 

safeguard traditional or indigenous knowledge on a global scale. The developed world, on the 

other hand, is opposed to this strategy. This might be due to the fact that these nations' 

multinational pharmaceutical corporations are the main "poachers" of traditional knowledge 

from poor countries. Many industrialized nations oppose treaties and talks that lead to the 

preservation of traditional knowledge at international forums such as the WTO and WIPO. 

Some of them, such as the United States, are also not members of the Convention on Biological 

Diversity (CBD), which promotes traditional knowledge preservation via the IP system. 

An investigation into the history of disputes regarding biopiracy and the outcomes of such 

conflicts revealed that developing nations such as India and others that are rich in bio-resources 

and indigenous knowledge are frequently the targets of those who engage in the practice and 

are also the victims of those who engage in it. The link between patent law and traditional 

knowledge is one that is exploitative and harmful to the self-determination, interests, and 

worldviews of people who live in the Third World. The practice of taking the knowledge of 

native peoples regarding plants and seeds and patenting it in order to make a profit is referred 

to as "biopiracy." More and more multinational corporations are engaging in this practice in an 

effort to gain control of the biological resources and seeds used by farmers. When a plant is 

patented in its whole or in part, the holder of the patent has the exclusive right to claim 

ownership of any future substances or products that include the plant's DNA.  

The original users, who have produced these plants and seeds from generation to generation, 

are often uninformed of the advantages made and do not share it with them. This is because 

they have been doing this for so many generations. Even if a great number of patents have been 

effectively revoked, it is possible that this action alone will not be sufficient to solve the 

problem of biopiracy. The international community must work to provide appropriate legal and 

institutional mechanisms for recognizing the rights of indigenous peoples to their biologically-

based traditional knowledge. The requirements of the international community should be taken 

into account while developing these techniques. There should be no attempt to patent 

traditional knowledge, and it should remain freely available to everybody. 
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6.2 RESEARCH QUESTIONS ANSWERED. 

1. How far are the conventional IP protection regimes competent to protect traditional 

knowledge and associated genetic resources? 

The researcher, as discussed in chapter 3 with respect to Indian Regime and Protection of 

Traditional Knowledge the IP regime provides for an indirect protection to traditional 

knowledge. IP laws like the Patents Act, geographical Indications Act, Biodiversity Act, 

Trademarks Act, Protection of Plant Varieties and Farmers Rights and Copyrights Act provides 

for the protection in certain provisions where inventions based on traditional knowledge cannot 

be patented, or there is a requirement for the disclosure of source if the patent is granted based 

on the traditional knowledge. The National Biodiversity Authority and State Biodiversity 

Authorities have been created for the purpose of regulation of the exploitation of biological 

resources within the country and this provides for indirect protection against exploitation of 

traditional knowledge. The regime also provides for copyright protection against unpublished 

Indian works. Collective marks are used to protect handicrafts and cultural goods. Plant 

varieties and seeds of farmers are also protected from the IP regime. GI by ensuring the origin 

of source and granting of GI grants indirect protection of traditional knowledge.  

However, all these IP regimes provide for an indirect protection of traditional knowledge and 

there is no regime in IP which specifically deals with the protection of indigenous rights and 

combat biopiracy. 

 

2. Why is there a need to formulate legislation for protection of traditional knowledge? 

The protection granted to the indigenous people and protection of traditional knowledge is not 

adequate as the protection granted in the IP regime because the IP regime provides for indirect 

protection and no act provides for direct protection. Therefore, there is a need to enact separate 

legislation exclusively for the protection of traditional knowledge. As discussed in the above 

chapters there are private bills already proposed for the protection and there is a need to enact 

this laws so that it provides for direct protection and the act should make sure that the benefit 

sharing mechanism functions efficiently and before any company or person could take the 

knowledge from the indigenous people they have to take the prior informed consent and the 
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violations to the act and who indulge practices of biopiracy should be penalized hence there is 

need for enactment of separate legislation.  

3. What are the various issues relating to biopiracy on traditional knowledge in India? 

As the researcher has discussed in chapter 5 with respect to all the cases that resulted in 

Biopiracy. All the MultiNational Companies and Developed Countries are exploiting the rights 

of the traditional knowledge holders by patenting the knowledge without granting royalty and 

proper sharing of benefits. As India is rich in its Biodiversity and Natural Resources and the 

traditional and indigenous communities have knowledge which have come down from 

generations  and they are the custodians of these resources as a result of which their rights are 

violated by these companies exploiting and patenting the prior art. As a result there are 

monetary losses to indigenous communities. Biopiracy has also impacted on the extinction of 

existing species, privatization of biodiversity and indigenous knowledge.  

4.  What protection is granted to the traditional knowledge holders in India? 

The Government of India, Non-Governmental Organizations, scholars, local authorities have 

taken various steps to protect the traditional knowledge of the indigenous communities which 

are being exploited by the companies for their benefits and who are making commercial 

benefits out of it. Currently, the position of traditional knowledge holders have protection 

through the registries and libraries to store in the knowledge and these helps in a fight against 

biopiracy, there are various campaigns as discussed by the researcher in Chapter 4 on the 

position of traditional knowledge holder in India there is a need to educate the tribal people 

about their knowledge and measures to be taken up to avoid exploitation of the resources to 

which they are custodians, there are also databases created to store the information and one of 

which is Traditional Knowledge Digital Library on the knowledge of these tribes which also 

helps in the prevention of biopiracy.  

5. How can benefits be disseminated to traditional communities under the benefit sharing 

mechanism? 

The benefits which are accumulated through the patenting of the traditional knowledge are 

preserved in the National Gene Fund and State Gene Funds which are established as a result of 

the Biodiversity Act, (2001). All the royalty which belongs to the indigenous people for their 
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knowledge, the funds which are contributed by various organizations are accumulated in the 

Gene Fund and this money can be disseminated equally for the traditional knowledge holders 

and also the money is utilized for developing the livelihood, development of fiscal conditions 

of the indigenous people. And these Funds have to be regulated and administered in appropriate 

manner so that the benefits are shared equally among the communities.  

6.3 HYPOTHESIS TESTED. 

The hypothesis that has been stated by the researcher is “The existing legal framework in India 

is not adequate to protect biopiracy and rights of indigenous people” is tested positive. 

Despite the establishment of international instruments for the protection of intellectual property 

there is no instrument which exclusively protects traditional knowledge and biopiracy. With 

respect to the National Regime, Although there are many legislations in existence, each 

legislation provides for protection of traditional knowledge in an indirect way. No provision in 

the Act provides for direct protection. As the country is rich in biodiversity, and biological 

resources there exists a lot of traditional knowledge among the tribal communities and local 

people. Many developed countries are exploiting this knowledge in the form of biopiracy. 

Therefore there is a requirement for enactment of separate legislation to protect traditional 

knowledge and combat biopiracy. 

Although all initiatives have been taken by creating PBRs databases, campaigns these have 

have their own drawbacks therefore it is the need of the hour to enact legislation for the 

protection of traditional knowledge, many private bills are already proposed in this area and 

the Government of India should take initiative to enact and implement an act for the protection 

and preservation of traditional knowledge.  

6.4 SUGGESTIONS. 

With all the discussions that are made in the previous chapters for the protection of traditional 

knowledge and prevent biopiracy and having known the limitations in the International, 

National and Local regime enactments and initiatives, the researcher suggests the following 

measures for the protection of traditional knowledge of indigenous people and prevention of 

biopiracy.  
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● There is a need to enact a sui generis system for the protection of traditional knowledge 

and the legislation should include the rights of the indigenous people over traditional 

knowledge, control on the traditional knowledge and access to benefit sharing. 

●  There is a need to extend the  database which is on TKDL and should include all kinds 

of information on the traditional knowledge throughout India and it should be made 

available so that before granting of Patents, Trademarks or Designs the grantor can 

check if there exists any prior art or knowledge on the application by the applicant 

before granting. 

● For the aim of recognizing national level protection, there is a need to construct an 

international instrument dedicated only to protect indigenous people's traditional 

knowledge in regards to biological resources. This, in turn, would aid in the prevention 

of misappropriation and biopiracy and guarantee the implementation of a global, 

national, benefit-sharing structure. 

● Sui generis systems should be built on the recognition of customary rules and 

authorities at all levels. This includes defining access to and rights to TK and bio-

resources, processes for Prior Informed Consent, and fair benefit-sharing. Collective 

rights should be recognized. Nearby groups should be able to make decisions together 

and share benefits. TK and genetic resources are often freely shared between 

communities and even across borders. 

● As part of national and international efforts to protect TK, laws could be made to control 

access to genetic resources and TK, and the Prior Informed Consent of relevant 

indigenous populations could be made mandatory. Sui generis systems could also be 

designed and put into place. 

● A protective regime at the international level is essential, and this regime not only has 

to safeguard the rights of local and indigenous populations, but it also needs to 

recognize and comply with a broad diversity of different customary legal systems and 

practices. For such an uniform worldwide framework to be successful in the domains 

of other countries, a certain degree of harmonization needs to be included into it. 

● A certificate issued by the competent national authority of the country of origin stating 

that the source of the knowledge has been disclosed and prior informed consent has 

been obtained, including acceptance of benefit sharing conditions, is required before 

indigenous knowledge from that country can be used, especially for the protection of 

intellectual property rights or for financial gain. 
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● Benefit-sharing criteria should be set up, with the most benefit going to the indigenous 

people. 

● At the national level, the government should take steps to preserve, protect, and 

promote the traditional knowledge of indigenous and local community people. To do 

this, India should pass a law protecting the rights of indigenous people and their 

traditional knowledge about biological resources. For biopiracy of indigenous peoples' 

knowledge to be stopped, not only must the right laws be made, but they must also be 

enforced well. 

● In their plans and programs, state governments must include ways to protect biological 

resources and the indigenous knowledge that goes with them, as well as the rights of 

the community that holds this knowledge. 

● Non-governmental organizations (NGOs) should be involved in government policies 

and should have local contact with indigenous people. 

● At the local level, communities have the greatest opportunity to safeguard both their 

information and their resources. When it comes to the protection of their biological 

resources and the knowledge that goes along with it, indigenous people who have the 

traditional knowledge should be educated about their rights and duties on a local level. 

● There is not a specific service that provides indigenous people and communities with 

practical guidance, information, recommendations, and connections on a broad variety 

of intellectual property concerns at this time. As a result, there needs to be a global hub 

for the transmission and exchange of conventional information. It should have offices 

located across the regions so that its resources are easier to access. 

● The disclosure of information needs to be compulsorily required. It is feasible for 

industrialized countries to control the use of traditional knowledge by making it 

essential for businesses to reveal all relevant information. This approach is used by 

several developed nations. The majority of the time, the businesses choose not to 

provide the information. A law of this kind might help prevent the inappropriate use of 

inherited or customary knowledge. 

● Guarantee should be given to the local and indigenous communities to participate in 

the matters relating to policy and decision making processes which relates to traditional 

knowledge.  

● There is also a need to recognize the role of women as the holders of traditional 

knowledge and also to ensure the participation of women in the process of decision and 

policy making.  
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The value of biological resources linked with traditional knowledge to indigenous peoples, as 

well as their application in the modern world, is unavoidable. Even if traditional knowledge is 

available to the general public, it is nevertheless preserved by local communities and the 

individuals who live near it, as seen by the preceding debate. Because indigenous populations 

depend on such knowledge for survival, everyday living, healing or medical reasons, and other 

dietary requirements, there is a documented relationship between indigenous communities, 

biological resources, and their TK. The Intellectual Property Rights system has to be fine-tuned 

so that it can support indigenous people' cultural identities while also giving them more control 

over its administration. This necessitates a multi-faceted plan with local, national, regional, and 

international components. This framework should guarantee that biopiracy is avoided, that 

local communities retain control and sovereignty over biological resources, and that they are 

adequately compensated when these resources are used by outsiders. 

Although national and international recognition is a good start toward indigenous intellectual 

property protection, only specific legislation to combat biopiracy and protect indigenous 

peoples and their knowledge, as well as binding international regulations, will ensure 

indigenous peoples' intellectual property is fully protected. The advantages of including 

indigenous peoples and their traditional knowledge linked with biological resources in 

international intellectual property law and state legislations might extend beyond the 

safeguarding of such traditional knowledge and indigenous culture. 
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